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Wage and Hour Division, Labor § 779.306 

business may constitute a single estab-
lishment, two or more physically sepa-
rated portions of a business though lo-
cated on the same premises, and even 
under the same roof in some cir-
cumstances may constitute more than 
one establishment for purposes of ex-
emptions. In order to effect such a re-
sult physical separation is a pre-
requisite. In addition, the physically 
separated portions of the business also 
must be engaged in operations which 
are functionally separated from each 
other. Since there is no such functional 
separation between activities of selling 
goods or services at retail, the Act rec-
ognizes that food service activities of 
such retail or service establishments as 
drugstores, department stores, and 
bowling alleys are not performed by a 
separate establishment which ‘‘is’’ a 
‘‘restaurant’’ so as to qualify for the 
overtime exemption provided in sec-
tion 13(b)(8) and accordingly provides a 
separate overtime exemption in section 
13(b)(18) for employees employed by 
any ‘‘retail or service establishments’’ 
in such activities in order to equalize 
the application of the Act between res-
taurant establishments and retail or 
service establishments of other kinds 
which frequently compete with them 
for customers and labor. (See Sen. 
Rept. 1487, 89th Cong. first session, p. 
32.) For retailing and other function-
ally unrelated activities performed on 
the same premises to be considered as 
performed in separate establishments, 
a distinct physical place of business en-
gaged in each category of activities 
must be identifiable. The retail portion 
of the business must be distinct and 
separate from and unrelated to that 
portion of the business devoted to 
other activities. For example, a firm 
may engage in selling groceries at re-
tail and at the same place of business 
be engaged in an unrelated activity, 
such as the incubation of chicks for 
sale to growers. The retail grocery por-
tion of the business could be considered 
as a separate establishment for pur-
poses of the exemption, if it is phys-
ically segregated from the hatchery 
and has separate employees and sepa-
rate records. In other words, the retail 
portion of an establishment would be 
considered a separate establishment 
from the unrelated portion for the pur-

pose of the exemption if (a) It is phys-
ically separated from the other activi-
ties; and (b) it is functionally operated 
as a separate unit having separate 
records, and separate bookkeeping; and 
(c) there is no interchange of employ-
ees between the units. The requirement 
that there be no interchange of em-
ployees between the units does not 
mean that an employee of one unit 
may not occasionally, when cir-
cumstances require it, render some 
help in the other units or that one em-
ployee of one unit may not be trans-
ferred to work in the other unit. The 
requirement has reference to the indis-
criminate use of the employee in both 
units without regard to the segregated 
functions of such units. 

§ 779.306 Leased departments not sep-
arate establishments. 

It does not follow from the principles 
discussed in § 779.305 that leased depart-
ments engaged in the retail sale of 
goods or services in a departmentalized 
store are separate establishments. To 
the contrary, it is only in rare in-
stances that such leased departments 
would be separate establishments for 
purposes of the exemptions. For exam-
ple, take a situation where the depart-
mentalized retail store, having leased 
departments, controls the space loca-
tion, determines the type of goods that 
may be sold, determines the pricing 
policy, bills the customers, passes on 
customers’ credit, receives payments 
due, handles complaints, determines 
the personnel policies, and performs 
other functions as well. In such situa-
tions the leased department is an inte-
gral part of the retail store and consid-
ered to be such by the customers. It is 
clear that such departments are not 
separate establishments but rather a 
part of the retail store establishment 
and will be considered as such for pur-
poses of the exemptions. The same re-
sult may follow in the case of leased 
departments engaged in the retail sale 
of goods or services in a departmental-
ized store where all or most of the de-
partments are leased or otherwise indi-
vidually owned, but which operate 
under one common trade name and 
hold themselves out to the public as 
one integrated business unit. 
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