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Wage and Hour Division, Labor § 784.135 

by fishing employees of that same fish-
ing vessel; it would not be available to 
such an employee if some or all of the 
fish being first processed were obtained 
from other fishing vessels, regardless of 
the relationship, financial or other-
wise, between such vessels (cf. Mitchell 
v. Hunt, 263 F. 2d 913; Farmers Reservoir 
Co. v. McComb, 337 U.S. 755). 

§ 784.132 The exempt operations. 
The final requirement is that the em-

ployee on the fishing vessel must be 
employed in ‘‘the first processing, can-
ning or packing’’ of the marine prod-
ucts. The meaning and scope of these 
operations when performed at sea as an 
incident to the fishing operations of 
the vessel are set forth in §§ 784.133 to 
784.135. To be ‘‘employed in’’ such oper-
ations the employee must, as pre-
viously explained (see §§ 784.106 and 
784.121), be engaged in work which is 
clearly part of the named activity. 

§ 784.133 ‘‘First processing.’’ 
Processing connotes a change from 

the natural state of the marine product 
and first processing would constitute 
the first operation or series of contin-
uous operations that effectuate this 
change. It appears that the first proc-
essing operations ordinarily performed 
on the fishing vessels at sea consist for 
the most part of eviscerating, removal 
of the gills, beheading certain fish that 
have large heads, and the removal of 
the scallop from its shell. Icing or 
freezing operations, which ordinarily 
immediately follow these operations, 
would also constitute an integral part 
of the first processing operations, as 
would such activities as filleting, cut-
ting, scaling, or salting when per-
formed as part of a continuous series of 
operations. Employment aboard the 
fishing vessel in freezing operations 
thus performed is within the exemption 
if the first processing of which it is a 
part otherwise meets the conditions of 
section 13(a)(5), notwithstanding the 
transfer by the 1961 amendments of 
‘‘freezing’’, as such, from this exemp-
tion to the exemption from overtime 
only provided by section 13(b)(4). Such 
preliminary operations as cleaning, 
washing, and grading of the marine 
products, though not exempt as first 
processing since they effect no change, 

would be exempt as part of first proc-
essing when done in preparation for the 
first processing operation described 
above including freezing. The same 
would be true with respect to the re-
moval of the waste products resulting 
from the above described operations on 
board the fishing vessel. 

§ 784.134 ‘‘Canning.’’ 
The term ‘‘canning’’ was defined in 

the legislative history of the 1949 
amendments (House (Conference) Re-
port No. 1453, 81st Cong., first session; 
95 Cong. Rec. 14878, 14932–33). These 
amendments made the ‘‘canning’’ of 
marine products or byproducts exempt 
from overtime only under a separate 
exemption (section 13(b)(4), and subject 
to the minimum wage requirements of 
the Act (see § 784.136 et seq.). The same 
meaning will be accorded to ‘‘canning’’ 
in section 13(a)(5) as in section 13(b)(4) 
(see § 784.142 et seq.) subject, of course, 
to the limitations necessarily imposed 
by the context in which it is found. In 
other words, although certain oper-
ations as described in § 784.142 et seq. 
qualify as canning, they are, neverthe-
less, not exempt under section 13(a)(5) 
unless they are performed on marine 
products by employees of the fishing 
vessel at sea as an incident to, or in 
conjunction with the fishing operations 
of the vessel. 

§ 784.135 ‘‘Packing.’’ 
The packing of the various named 

marine products at sea as an incident 
to, or in conjunction with, the fishing 
operations of the vessel is an exempt 
operation. The term ‘‘packing’’ refers 
to the placing of the named product in 
containers, such as boxes, crates, bags, 
and barrels. Activities such as washing, 
grading, sizing, and placing layers of 
crushed ice in the containers are 
deemed a part of packing when per-
formed as an integral part of the pack-
ing operation. The packing operation 
may be a simple or complete and com-
plex operation depending upon the na-
ture of the marine product, the length 
of time out and the facilities aboard 
the vessel. Where the fishing trip is of 
short duration, the packing operation 
may amount to no more than the sim-
ple operation, of packing the product 
in chipped or crushed ice in wooden 
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