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Wage and Hour Division, Labor § 788.6 

AUTHORITY: Secs. 1–19, 52 Stat. 1060, as 
amended; 29 U.S.C. 201–219. 

SOURCE: 34 FR 15794, Oct. 14, 1969, unless 
otherwise noted. 

§ 788.1 Statutory provisions. 
Section 13(a)(13) of the Fair Labor 

Standards Act of 1938, as amended, pro-
vides an exemption from the minimum 
wage and overtime requirements of the 
Act, as follows: 

The provisions of sections 6 and 7 shall not 
apply with respect to * * * any employee em-
ployed in planting or tending trees, cruising, 
surveying, or felling timber, or in preparing 
or transporting logs or other forestry prod-
ucts to the mill, processing plant, railroad, 
or other transportation terminal, if the num-
ber of employees employed by his employer 
in such forestry or lumbering operations 
does not exceed eight. 

This exemption, formerly section 
13(a)(15) of the Act, was amended by 
the Fair Labor Standards Amendments 
of 1966 (80 Stat. 830) to change the num-
ber of employees limitation from 12 to 
eight, and to redesignate it as section 
13(a)(13). 

§ 788.2 Matters not discussed in this 
part. 

The exemption in section 13(a)(13) of 
the Act need not be considered unless 
the employee is ‘‘engaged in commerce 
or the production of goods for com-
merce’’ or is employed in an ‘‘enter-
prise engaged in commerce or in the 
production of goods for commerce,’’ as 
those words are defined in the Act, so 
as to come within the general scope of 
sections 6 and 7. The principles of cov-
erage are discussed in part 776 of this 
chapter and the discussion will not be 
repeated in this part. Neither does this 
part discuss the exemptions provided in 
section 13(a)(6) and 13(b)(12), or section 
3(f) which includes in the definition of 
agriculture forestry or lumbering oper-
ations performed by a farmer or on a 
farm as an incident to or in conjunc-
tion with certain farming operations. 
(See part 780 of this chapter.) 

§ 788.3 Purpose of this part. 
The purpose of this part is to make 

available in one place the views of the 
Department of Labor with respect to 
the application and meaning of the pro-
visions of section 13(a)(13) of the Act 

which will provide ‘‘a practical guide 
to employers and employees as to how 
the office representing the public inter-
est in enforcement of the law will seek 
to apply it’’ (Skidmore v. Swift & Co., 324 
U.S. 134). 

§ 788.4 Significance of official interpre-
tations. 

The interpretations contained in this 
part indicate, with respect to section 
13(a)(13) of the Act which refers to 
small forestry or lumbering operations, 
the construction of the law which the 
Secretary of Labor and the Adminis-
trator believes to be correct and which 
will guide them in the performance of 
their duties under the Act unless and 
until they are otherwise directed by 
authoratative decisions of the courts 
or conclude, upon reexamination of an 
interpretation, that it is incorrect. 

§ 788.5 Reliance on offical interpreta-
tions. 

Under section 10 of the Portal-to-Por-
tal Act of 1947 (29 U.S.C. 259), official 
interpretation issued under the Fair 
Labor Standards Act of 1938 may, under 
certain circumstances, be controlling 
in determining the rights and liabil-
ities of employers and employees. The 
interpretations of the law contained in 
this part are official interpretations on 
which reliance may be placed as pro-
vided in section l0 of the Portal-to-Por-
tal Act so long as they remain effective 
and are not modified, rescinded, or de-
termined by judicial authority to be in-
correct. However, the failure to discuss 
a particular problem in this part or in 
the interpretations supplementing it 
should not be taken to indicate the 
adoption of any position by the Sec-
retary of Labor or the Administrator 
with respect to such problem or to con-
stitute an administrative interpreta-
tion or practice or enforcement policy. 

§ 788.6 Scope of the section 13(a)(13) 
exemption. 

Employees will not be held exempt 
under section 13(a)(13) unless they are 
clearly shown to come within its 
terms. (Wirtz v. F. M. Sloan Co., 4ll F. 
2d 56 (C.A. 3), 18 WH Cases 878; Gatlin 
Lumber Co. v. Mitchell, 287 F. 2d 76 (C.A. 
5) cert. denied, 366 U.S. 963.) By its 
terms, the exemption is limited to 
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29 CFR Ch. V (7–1–10 Edition) § 788.7 

those employed in the named oper-
ations by an employer who employs 
not more than eight employees therein. 
The named operations are described in 
terms of ordinary speech and mean 
what they mean in ordinary inter-
course in this context. These oper-
ations include the incidental activities 
normally performed by persons em-
ployed in them, but do not include mill 
operations. 

§ 788.7 ‘‘Planting or tending trees.’’ 
Employees employed in ‘‘planting or 

tending trees’’ include those engaged in 
weeding, preparing firebreaks, remov-
ing ‘‘seeding, planting seedlings, prun-
ing, rot or rusts, spraying, and similar 
operations when the object is to bring 
about, protect, or foster the growth of 
trees.’’ ‘‘Tending trees’’ would also in-
clude watching the timberland to 
guard against thefts and fire (Gatlin 
Lumber Co. v. Mitchell, 287 F. 2d 76, cert. 
den. 366 U.S. 963). 

§ 788.8 ‘‘Cruising, surveying, or felling 
timber.’’ 

Employees engaged in ‘‘cruising * * * 
timber’’ include all those members of a 
field crew whose purpose is to estimate 
and report on the volume of market-
able timber. Employees engaged in 
‘‘surveying * * * timber’’ include the 
customary members of a crew accom-
plishing that function such as the 
chairmen, the transit men, the rodmen, 
and the axmen who clear the ground of 
brush or trees in order that the transit 
men may obtain a clear sight. Simi-
larly, the usual members of a crew 
which go to the woods for the purpose 
of felling timber and preparing and 
transporting logs are engaged in oper-
ations described in the exemption. 
Typically included, when members of 
such a crew, are fellers, limbers, skid-
ders, buckers, loaders, swampers, scal-
ers, and log truck drivers. 

§ 788.9 ‘‘Preparing * * * logs.’’ 
Preparing logs includes, where appro-

priate, removing the limbs and top, 
cutting them into lengths, removing 
the bark, and splitting or facing them 
when done at the felling site, but does 
not include such operations when done 
at a mill. Employees engaged in saw-
mill, tie mill, and other operations in 

connection with the processing of logs, 
such as the production of lumber, are 
not exempt. 

§ 788.10 ‘‘Preparing * * * other for-
estry products.’’ 

As used in the exemption, ‘‘other for-
estry products’’ mean plants of the for-
est and the natural properties or sub-
stances of such plants and trees. In-
cluded among these are decorative 
greens such as holly, ferns and Christ-
mas trees, roots, stems, leaves, Spanish 
moss, wild fruit, and brush. Gathering 
and preparing such forestry products as 
well as transporting them to the mill, 
processing plant, railroad, or other 
transportation terminal are among the 
described operations. Preparing such 
forestry products does not include op-
erations which change the natural 
physical or chemical condition of the 
products or which amount to extract-
ing as distinguished from gathering, 
such as shelling nuts, or mashing ber-
ries to obtain juices. 

[74 FR 26015, May 29, 2009] 

§ 788.11 ‘‘Transporting [such] products 
to the mill, processing plant, rail-
road, or other transportation ter-
minal.’’ 

The transportation or movement of 
logs or other forestry products to a 
‘‘mill processing plant, railroad, or 
other transportation terminal’’ is 
among the described operations. Load-
ing and unloading, when performed by 
employees employed in the named op-
erations, are included as exempt oper-
ations. Loading logs or other forestry 
products onto railroad cars or other 
transportation facilities for further 
shipment if performed as part of the 
exempt transportation will be consid-
ered a step in the exempt transpor-
tation (Woods Lumber Co. v. Tobin, 199 
F. 2d 455 (C.A.5)). However, any other 
loading, transportation, or other ac-
tivities performed in connection with 
the logs or other forestry products 
after they have been unloaded at one of 
the described destinations is not ex-
empt. ‘‘Other transportation terminal’’ 
refers to any place where there are es-
tablished facilities or equipment for 
the shipment or transportation of logs 
or other forestry products. Motor car-
rier yards, docks, wharves, or similar 
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