
776 

29 CFR Ch. V (7–1–10 Edition) § 801.35 

incident or activity under investiga-
tion and the basis for testing that par-
ticular employee, as required by sec-
tion 7(d)(4) of the Act and described in 
§ 801.12 (a)(4) of this part. 

(2) Each employer who administers a 
polygraph examination under the ex-
emption provided by section 7(f) of the 
Act (described in § 801.13 of this part) in 
connection with an ongoing investiga-
tion of criminal or other misconduct 
involving, or potentially involving, 
loss or injury to the manufacture, dis-
tribution or dispensing of a controlled 
substance, shall retain records specifi-
cally identifying the loss or injury in 
question and the nature of the employ-
ee’s access to the person or property 
that is the subject of the investigation. 

(3) Each employer who requests an 
employee or prospective employee to 
submit to a polygraph examination 
pursuant to any of the exemptions 
under section 7(d), (e) or (f) of the Act 
(described in §§ 801.12, 801.13, and 801.14) 
shall retain a copy of the written state-
ment that sets forth the time and place 
of the examination and the examinee’s 
right to consult with counsel, as re-
quired by section 8 (b)(2)(A) of the Act 
and described in § 801.23(a)(1) of this 
part. 

(4) Each employer shall identify in 
writing to the examiner persons to be 
examined pursuant to any of the ex-
emptions under section 7 (d), (e) or (f) 
of the Act (described in §§ 801.12, 801.13, 
and 801.14 of this part), and shall retain 
a copy of such notice. 

(5) Each employer who retains an ex-
aminer to administer examinations 
pursuant to any of the exemptions 
under section 7 (d), (e) or (f) of the Act 
(described in §§ 801.12, 801.13, and 801.14 
of this part) shall maintain copies of 
all opinions, reports or other records 
furnished to the employer by the exam-
iner relating to such examinations. 

(6) Each examiner retained to admin-
ister examinations to persons identi-
fied by employers under paragraph 
(a)(4) of this section shall maintain all 
opinions, reports, charts, written ques-
tions, lists, and other records relating 
to polygraph tests of such persons. In 
addition, the examiner shall maintain 
records of the number of examinations 
conducted during each day in which 
one or more tests are conducted pursu-

ant to the Act, and, with regard to 
tests administered to persons identi-
fied by their employer under paragraph 
(a)(4) of this section, the duration of 
each test period, as defined in § 801.24(b) 
of this part. 

(b) Each employer shall keep the 
records required by this part safe and 
accessible at the place or places of em-
ployment or at one or more established 
central recordkeeping offices where 
employment records are customarily 
maintained. If the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places 
of employment, such records shall be 
made available within 72 hours fol-
lowing notice from the Secretary or an 
authorized representative. 

(c) Each examiner shall keep the 
records required by this part safe and 
accessible at the place or places of 
business or at one or more established 
central recordkeeping offices where ex-
amination records are customarily 
maintained. If the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places 
of business, such records shall be made 
available within 72 hours following no-
tice from the Secretary or an author-
ized representative. 

(d) All records shall be available for 
inspection and copying by the Sec-
retary or an authorized representative. 
Information for which disclosure is re-
stricted under section 9 of the Act and 
§ 801.35 of this part shall be made avail-
able to the Secretary or the Sec-
retary’s representative where the ex-
aminee has designated the Secretary, 
in writing, to receive such information, 
or by order of a court of competent ju-
risdiction. 

(Approved by the Office of Management and 
Budget under control number 1215–0170) 

§ 801.35 Disclosure of test information. 

Section 9 of the Act prohibits the un-
authorized disclosure of any informa-
tion obtained during a polygraph test 
by any person, other than the exam-
inee, directly or indirectly, except as 
follows: 

(a) A polygraph examiner or an em-
ployer (other than an employer exempt 
under section 7 (a), (b), or (c) of the Act 
(described in §§ 801.10 and 801.11 of this 
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part)) may disclose information ac-
quired from a polygraph test only to: 

(1) The examinee or an individual 
specifically designated in writing by 
the examinee to receive such informa-
tion; 

(2) The employer that requested the 
polygraph test pursuant to the provi-
sions of this Act (including manage-
ment personnel of the employer where 
the disclosure is relevant to the car-
rying out of their job responsibilities); 

(3) Any court, governmental agency, 
arbitrator, or mediator pursuant to an 
order from a court of competent juris-
diction requiring the production of 
such information; 

(4) The Secretary of Labor, or the 
Secretary’s representative, when spe-
cifically designated in writing by the 
examinee to receive such information. 

(b) An employer may disclose infor-
mation from the polygraph test at any 
time to an appropriate governmental 
agency without the need of a court 
order where, and only insofar as, the 
information disclosed is an admission 
of criminal conduct. 

(c) A polygraph examiner may dis-
close test charts, without identifying 
information (but not other examina-
tion materials and records), to another 
examiner(s) for examination and anal-
ysis, provided that such disclosure is 
for the sole purpose of consultation and 
review of the initial examiner’s opinion 
concerning the indications of truthful-
ness or deception. Such action would 
not constitute disclosure under this 
part provided that the other examiner 
has no direct or indirect interest in the 
matter. 

Subpart E—Enforcement 
§ 801.40 General. 

(a) Whenever the Secretary believes 
that the provisions of the Act or these 
regulations have been violated, such 
action shall be taken and such pro-
ceedings instituted as deemed appro-
priate, including the following: 

(1) Petitioning any appropriate Dis-
trict Court of the United States for 
temporary or permanent injunctive re-
lief to restrain violation of the provi-
sions of the Act or this part by any per-
son, and to require compliance with 
the Act and this part, including such 

legal or equitable relief incident there-
to as may be appropriate, including, 
but not limited to, employment, rein-
statement, promotion, and the pay-
ment of lost wages and benefits; 

(2) Assessing a civil penalty against 
any employer who violates any provi-
sion of the Act or this part in an 
amount of not more than $10,000 for 
each violation, in accordance with reg-
ulations set forth in this part; or 

(3) Referring any unpaid civil money 
penalty which has become a final and 
unappealable order of the Secretary or 
a final judgment of a court in favor of 
the Secretary to the Attorney General 
for recovery. 

(b)(1) Any employer who violates this 
Act shall be liable to the employee or 
prospective employee affected by such 
violation for such legal or equitable re-
lief as may be appropriate, including, 
but not limited to, employment, rein-
statement, promotion, and the pay-
ment of lost wages and benefits. 

(2) An action under this subsection 
may be maintained against the em-
ployer in any Federal or State court of 
competent jurisdiction by an employee 
or prospective employee for or on be-
half of such employee, prospective em-
ployee and others similarly situated. 
Such action must be commenced with-
in a period not to exceed 3 years after 
the date of the alleged violation. The 
court, in its discretion, may allow rea-
sonable costs (including attorney’s 
fees) to the prevailing party. 

(c) The taking of any one of the ac-
tions referred to in paragraph (a) of 
this section shall not be a bar to the 
concurrent taking of any other appro-
priate action. 

§ 801.41 Representation of the Sec-
retary. 

(a) Except as provided in section 
518(a) of title 28, U.S. Code, relating to 
litigation before the Supreme Court, 
the Solicitor of Labor may appear for 
and represent the Secretary in any 
civil litigation brought under section 6 
of the Act, as described in § 801.40 of 
this part. 

(b) The Solicitor of Labor, through 
authorized representatives, shall rep-
resent the Administrator in all admin-
istrative hearings under the provisions 
of section 6 of the Act and this part. 
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