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(2) The employer is permitted to des-
ignate the health care provider to fur-
nish the second opinion, but the se-
lected health care provider may not be 
employed on a regular basis by the em-
ployer. The employer may not regu-
larly contract with or otherwise regu-
larly utilize the services of the health 
care provider furnishing the second 
opinion unless the employer is located 
in an area where access to health care 
is extremely limited (e.g., a rural area 
where no more than one or two doctors 
practice in the relevant specialty in 
the vicinity). 

(c) Third opinion. If the opinions of 
the employee’s and the employer’s des-
ignated health care providers differ, 
the employer may require the em-
ployee to obtain certification from a 
third health care provider, again at the 
employer’s expense. This third opinion 
shall be final and binding. The third 
health care provider must be des-
ignated or approved jointly by the em-
ployer and the employee. The employer 
and the employee must each act in 
good faith to attempt to reach agree-
ment on whom to select for the third 
opinion provider. If the employer does 
not attempt in good faith to reach 
agreement, the employer will be bound 
by the first certification. If the em-
ployee does not attempt in good faith 
to reach agreement, the employee will 
be bound by the second certification. 
For example, an employee who refuses 
to agree to see a doctor in the specialty 
in question may be failing to act in 
good faith. On the other hand, an em-
ployer that refuses to agree to any doc-
tor on a list of specialists in the appro-
priate field provided by the employee 
and whom the employee has not pre-
viously consulted may be failing to act 
in good faith. In addition, the con-
sequences set forth in § 825.305(d) will 
apply if the employee or the employ-
ee’s family member fails to authorize 
his or her health care provider to re-
lease all relevant medical information 
pertaining to the serious health condi-
tion at issue if requested by the health 
care provider designated to provide a 
third opinion in order to render a suffi-
cient and complete third opinion. 

(d) Copies of opinions. The employer is 
required to provide the employee with 
a copy of the second and third medical 

opinions, where applicable, upon re-
quest by the employee. Requested cop-
ies are to be provided within five busi-
ness days unless extenuating cir-
cumstances prevent such action. 

(e) Travel expenses. If the employer 
requires the employee to obtain either 
a second or third opinion the employer 
must reimburse an employee or family 
member for any reasonable ‘‘out of 
pocket’’ travel expenses incurred to ob-
tain the second and third medical opin-
ions. The employer may not require 
the employee or family member to 
travel outside normal commuting dis-
tance for purposes of obtaining the sec-
ond or third medical opinions except in 
very unusual circumstances. 

(f) Medical certification abroad. In cir-
cumstances in which the employee or a 
family member is visiting in another 
country, or a family member resides in 
another country, and a serious health 
condition develops, the employer shall 
accept a medical certification as well 
as second and third opinions from a 
health care provider who practices in 
that country. Where a certification by 
a foreign health care provider is in a 
language other than English, the em-
ployee must provide the employer with 
a written translation of the certifi-
cation upon request. 

§ 825.308 Recertifications for leave 
taken because of an employee’s own 
serious health condition or the seri-
ous health condition of a family 
member. 

(a) 30-day rule. An employer may re-
quest recertification no more often 
than every 30 days and only in connec-
tion with an absence by the employee, 
unless paragraphs (b) or (c) of this sec-
tion apply. 

(b) More than 30 days. If the medical 
certification indicates that the min-
imum duration of the condition is more 
than 30 days, an employer must wait 
until that minimum duration expires 
before requesting a recertification, un-
less paragraph (c) of this section ap-
plies. For example, if the medical cer-
tification states that an employee will 
be unable to work, whether continu-
ously or on an intermittent basis, for 
40 days, the employer must wait 40 
days before requesting a recertifi-
cation. In all cases, an employer may 
request a recertification of a medical 
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condition every six months in connec-
tion with an absence by the employee. 
Accordingly, even if the medical cer-
tification indicates that the employee 
will need intermittent or reduced 
schedule leave for a period in excess of 
six months (e.g., for a lifetime condi-
tion), the employer would be permitted 
to request recertification every six 
months in connection with an absence. 

(c) Less than 30 days. An employer 
may request recertification in less 
than 30 days if: 

(1) The employee requests an exten-
sion of leave; 

(2) Circumstances described by the 
previous certification have changed 
significantly (e.g., the duration or fre-
quency of the absence, the nature or 
severity of the illness, complications). 
For example, if a medical certification 
stated that an employee would need 
leave for one to two days when the em-
ployee suffered a migraine headache 
and the employee’s absences for his or 
her last two migraines lasted four days 
each, then the increased duration of 
absence might constitute a significant 
change in circumstances allowing the 
employer to request a recertification 
in less than 30 days. Likewise, if an em-
ployee had a pattern of using unsched-
uled FMLA leave for migraines in con-
junction with his or her scheduled days 
off, then the timing of the absences 
also might constitute a significant 
change in circumstances sufficient for 
an employer to request a recertifi-
cation more frequently than every 30 
days; or 

(3) The employer receives informa-
tion that casts doubt upon the employ-
ee’s stated reason for the absence or 
the continuing validity of the certifi-
cation. For example, if an employee is 
on FMLA leave for four weeks due to 
the employee’s knee surgery, including 
recuperation, and the employee plays 
in company softball league games dur-
ing the employee’s third week of FMLA 
leave, such information might be suffi-
cient to cast doubt upon the con-
tinuing validity of the certification al-
lowing the employer to request a recer-
tification in less than 30 days. 

(d) Timing. The employee must pro-
vide the requested recertification to 
the employer within the timeframe re-
quested by the employer (which must 

allow at least 15 calendar days after 
the employer’s request), unless it is not 
practicable under the particular cir-
cumstances to do so despite the em-
ployee’s diligent, good faith efforts. 

(e) Content. The employer may ask 
for the same information when obtain-
ing recertification as that permitted 
for the original certification as set 
forth in § 825.306. The employee has the 
same obligations to participate and co-
operate (including providing a com-
plete and sufficient certification or 
adequate authorization to the health 
care provider) in the recertification 
process as in the initial certification 
process. See § 825.305(d). As part of the 
information allowed to be obtained on 
recertification for leave taken because 
of a serious health condition, the em-
ployer may provide the health care 
provider with a record of the employ-
ee’s absence pattern and ask the health 
care provider if the serious health con-
dition and need for leave is consistent 
with such a pattern. 

(f) Any recertification requested by 
the employer shall be at the employ-
ee’s expense unless the employer pro-
vides otherwise. No second or third 
opinion on recertification may be re-
quired. 

§ 825.309 Certification for leave taken 
because of a qualifying exigency. 

(a) Active Duty Orders. The first time 
an employee requests leave because of 
a qualifying exigency arising out of the 
active duty or call to active duty sta-
tus of a covered military member (as 
defined in § 825.126(b)(2)), an employer 
may require the employee to provide a 
copy of the covered military member’s 
active duty orders or other documenta-
tion issued by the military which indi-
cates that the covered military mem-
ber is on active duty or call to active 
duty status in support of a contingency 
operation, and the dates of the covered 
military member’s active duty service. 
This information need only be provided 
to the employer once. A copy of new 
active duty orders or other documenta-
tion issued by the military shall be 
provided to the employer if the need 
for leave because of a qualifying exi-
gency arises out of a different active 
duty or call to active duty status of 

VerDate Mar<15>2010 09:47 Jul 27, 2010 Jkt 220111 PO 00000 Frm 00846 Fmt 8010 Sfmt 8010 Y:\SGML\220111.XXX 220111jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-28T09:01:27-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




