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and terms of compensation; daily and 
weekly hours worked per pay period; 
additions to or deductions from wages; 
and total compensation paid. 

(2) Dates FMLA leave is taken by 
FMLA eligible employees (e.g., avail-
able from time records, requests for 
leave, etc., if so designated). Leave 
must be designated in records as FMLA 
leave; leave so designated may not in-
clude leave required under State law or 
an employer plan which is not also cov-
ered by FMLA. 

(3) If FMLA leave is taken by eligible 
employees in increments of less than 
one full day, the hours of the leave. 

(4) Copies of employee notices of 
leave furnished to the employer under 
FMLA, if in writing, and copies of all 
written notices given to employees as 
required under FMLA and these regula-
tions (see § 825.300(b) through (c)). Cop-
ies may be maintained in employee 
personnel files. 

(5) Any documents (including written 
and electronic records) describing em-
ployee benefits or employer policies 
and practices regarding the taking of 
paid and unpaid leaves. 

(6) Premium payments of employee 
benefits. 

(7) Records of any dispute between 
the employer and an eligible employee 
regarding designation of leave as 
FMLA leave, including any written 
statement from the employer or em-
ployee of the reasons for the designa-
tion and for the disagreement. 

(d) Covered employers with no eligi-
ble employees must maintain the 
records set forth in paragraph (c)(1) of 
this section. 

(e) Covered employers in a joint em-
ployment situation (see § 825.106) must 
keep all the records required by para-
graph (c) of this section with respect to 
any primary employees, and must keep 
the records required by paragraph (c)(1) 
with respect to any secondary employ-
ees. 

(f) If FMLA-eligible employees are 
not subject to FLSA’s recordkeeping 
regulations for purposes of minimum 
wage or overtime compliance (i.e., not 
covered by or exempt from FLSA), an 
employer need not keep a record of ac-
tual hours worked (as otherwise re-
quired under FLSA, 29 CFR 516.2(a)(7)), 
provided that: 

(1) Eligibility for FMLA leave is pre-
sumed for any employee who has been 
employed for at least 12 months; and 

(2) With respect to employees who 
take FMLA leave intermittently or on 
a reduced leave schedule, the employer 
and employee agree on the employee’s 
normal schedule or average hours 
worked each week and reduce their 
agreement to a written record main-
tained in accordance with paragraph 
(b) of this section. 

(g) Records and documents relating 
to certifications, recertifications or 
medical histories of employees or em-
ployees’ family members, created for 
purposes of FMLA, shall be maintained 
as confidential medical records in sepa-
rate files/records from the usual per-
sonnel files, and if the ADA, as amend-
ed, is also applicable, such records 
shall be maintained in conformance 
with ADA confidentiality requirements 
(see 29 CFR 1630.14(c)(1)), except that: 

(1) Supervisors and managers may be 
informed regarding necessary restric-
tions on the work or duties of an em-
ployee and necessary accommodations; 

(2) First aid and safety personnel 
may be informed (when appropriate) if 
the employee’s physical or medical 
condition might require emergency 
treatment; and 

(3) Government officials inves-
tigating compliance with FMLA (or 
other pertinent law) shall be provided 
relevant information upon request. 

Subpart F—Special Rules Applica-
ble to Employees of Schools 

§ 825.600 Special rules for school em-
ployees, definitions. 

(a) Certain special rules apply to em-
ployees of ‘‘local educational agen-
cies,’’ including public school boards 
and elementary and secondary schools 
under their jurisdiction, and private el-
ementary and secondary schools. The 
special rules do not apply to other 
kinds of educational institutions, such 
as colleges and universities, trade 
schools, and preschools. 

(b) Educational institutions are cov-
ered by FMLA (and these special rules) 
and the Act’s 50-employee coverage 
test does not apply. The usual require-
ments for employees to be ‘‘eligible’’ 
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do apply, however, including employ-
ment at a worksite where at least 50 
employees are employed within 75 
miles. For example, employees of a 
rural school would not be eligible for 
FMLA leave if the school has fewer 
than 50 employees and there are no 
other schools under the jurisdiction of 
the same employer (usually, a school 
board) within 75 miles. 

(c) The special rules affect the taking 
of intermittent leave or leave on a re-
duced leave schedule, or leave near the 
end of an academic term (semester), by 
instructional employees. ‘‘Instruc-
tional employees’’ are those whose 
principal function is to teach and in-
struct students in a class, a small 
group, or an individual setting. This 
term includes not only teachers, but 
also athletic coaches, driving instruc-
tors, and special education assistants 
such as signers for the hearing im-
paired. It does not include, and the spe-
cial rules do not apply to, teacher as-
sistants or aides who do not have as 
their principal job actual teaching or 
instructing, nor does it include auxil-
iary personnel such as counselors, psy-
chologists, or curriculum specialists. It 
also does not include cafeteria workers, 
maintenance workers, or bus drivers. 

(d) Special rules which apply to res-
toration to an equivalent position 
apply to all employees of local edu-
cational agencies. 

§ 825.601 Special rules for school em-
ployees, limitations on intermittent 
leave. 

(a) Leave taken for a period that ends 
with the school year and begins the 
next semester is leave taken consecu-
tively rather than intermittently. The 
period during the summer vacation 
when the employee would not have 
been required to report for duty is not 
counted against the employee’s FMLA 
leave entitlement. An instructional 
employee who is on FMLA leave at the 
end of the school year must be provided 
with any benefits over the summer va-
cation that employees would normally 
receive if they had been working at the 
end of the school year. 

(1) If an eligible instructional em-
ployee needs intermittent leave or 
leave on a reduced leave schedule to 
care for a family member with a seri-

ous health condition, to care for a cov-
ered servicemember, or for the employ-
ee’s own serious health condition, 
which is foreseeable based on planned 
medical treatment, and the employee 
would be on leave for more than 20 per-
cent of the total number of working 
days over the period the leave would 
extend, the employer may require the 
employee to choose either to: 

(i) Take leave for a period or periods 
of a particular duration, not greater 
than the duration of the planned treat-
ment; or 

(ii) Transfer temporarily to an avail-
able alternative position for which the 
employee is qualified, which has equiv-
alent pay and benefits and which better 
accommodates recurring periods of 
leave than does the employee’s regular 
position. 

(2) These rules apply only to a leave 
involving more than 20 percent of the 
working days during the period over 
which the leave extends. For example, 
if an instructional employee who nor-
mally works five days each week needs 
to take two days of FMLA leave per 
week over a period of several weeks, 
the special rules would apply. Employ-
ees taking leave which constitutes 20 
percent or less of the working days 
during the leave period would not be 
subject to transfer to an alternative 
position. ‘‘Periods of a particular dura-
tion’’ means a block, or blocks, of time 
beginning no earlier than the first day 
for which leave is needed and ending no 
later than the last day on which leave 
is needed, and may include one unin-
terrupted period of leave. 

(b) If an instructional employee does 
not give required notice of foreseeable 
FMLA leave (see § 825.302) to be taken 
intermittently or on a reduced leave 
schedule, the employer may require the 
employee to take leave of a particular 
duration, or to transfer temporarily to 
an alternative position. Alternatively, 
the employer may require the em-
ployee to delay the taking of leave 
until the notice provision is met. 

§ 825.602 Special rules for school em-
ployees, limitations on leave near 
the end of an academic term. 

(a) There are also different rules for 
instructional employees who begin 
leave more than five weeks before the 
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