
60 

29 CFR Ch. XVII (7–1–10 Edition) § 1904.36 

asks for additional copies, you may as-
sess a reasonable charge for retrieving 
and copying the records. 

§ 1904.36 Prohibition against discrimi-
nation. 

Section 11(c) of the Act prohibits you 
from discriminating against an em-
ployee for reporting a work-related fa-
tality, injury or illness. That provision 
of the Act also protects the employee 
who files a safety and health com-
plaint, asks for access to the part 1904 
records, or otherwise exercises any 
rights afforded by the OSH Act. 

§ 1904.37 State recordkeeping regula-
tions. 

(a) Basic requirement. Some States op-
erate their own OSHA programs, under 
the authority of a State Plan approved 
by OSHA. States operating OSHA-ap-
proved State Plans must have occupa-
tional injury and illness recording and 
reporting requirements that are sub-
stantially identical to the require-
ments in this part (see 29 CFR 1902.3(k), 
29 CFR 1952.4 and 29 CFR 1956.10(i)). 

(b) Implementation. (1) State-Plan 
States must have the same require-
ments as Federal OSHA for deter-
mining which injuries and illnesses are 
recordable and how they are recorded. 

(2) For other part 1904 provisions (for 
example, industry exemptions, report-
ing of fatalities and hospitalizations, 
record retention, or employee involve-
ment), State-Plan State requirements 
may be more stringent than or supple-
mental to the Federal requirements, 
but because of the unique nature of the 
national recordkeeping program, 
States must consult with and obtain 
approval of any such requirements. 

(3) Although State and local govern-
ment employees are not covered Feder-
ally, all State-Plan States must pro-
vide coverage, and must develop injury 
and illness statistics, for these work-
ers. State Plan recording and reporting 
requirements for State and local gov-
ernment entities may differ from those 
for the private sector but must meet 
the requirements of paragraphs 
1904.37(b)(1) and (b)(2). 

(4) A State-Plan State may not issue 
a variance to a private sector employer 
and must recognize all variances issued 
by Federal OSHA. 

(5) A State Plan State may only 
grant an injury and illness recording 
and reporting variance to a State or 
local government employer within the 
State after obtaining approval to grant 
the variance from Federal OSHA. 

§ 1904.38 Variances from the record-
keeping rule. 

(a) Basic requirement. If you wish to 
keep records in a different manner 
from the manner prescribed by the part 
1904 regulations, you may submit a 
variance petition to the Assistant Sec-
retary of Labor for Occupational Safe-
ty and Health, U.S. Department of 
Labor, Washington, DC 20210. You can 
obtain a variance only if you can show 
that your alternative recordkeeping 
system: 

(1) Collects the same information as 
this part requires; 

(2) Meets the purposes of the Act; and 
(3) Does not interfere with the ad-

ministration of the Act. 
(b) Implementation—(1) What do I need 

to include in my variance petition? You 
must include the following items in 
your petition: 

(i) Your name and address; 
(ii) A list of the State(s) where the 

variance would be used; 
(iii) The address(es) of the business 

establishment(s) involved; 
(iv) A description of why you are 

seeking a variance; 
(v) A description of the different rec-

ordkeeping procedures you propose to 
use; 

(vi) A description of how your pro-
posed procedures will collect the same 
information as would be collected by 
this part and achieve the purpose of 
the Act; and 

(vii) A statement that you have in-
formed your employees of the petition 
by giving them or their authorized rep-
resentative a copy of the petition and 
by posting a statement summarizing 
the petition in the same way as notices 
are posted under § 1903.2(a). 

(2) How will the Assistant Secretary 
handle my variance petition? The Assist-
ant Secretary will take the following 
steps to process your variance petition. 

(i) The Assistant Secretary will offer 
your employees and their authorized 

VerDate Mar<15>2010 11:01 Sep 03, 2010 Jkt 220113 PO 00000 Frm 00070 Fmt 8010 Sfmt 8002 E:\TEMP\220113.XXX 220113rm
aj

et
te

 o
n 

D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 C

F
R



61 

Occupational Safety and Health Admin., Labor § 1904.39 

representatives an opportunity to sub-
mit written data, views, and arguments 
about your variance petition. 

(ii) The Assistant Secretary may 
allow the public to comment on your 
variance petition by publishing the pe-
tition in the FEDERAL REGISTER. If the 
petition is published, the notice will es-
tablish a public comment period and 
may include a schedule for a public 
meeting on the petition. 

(iii) After reviewing your variance 
petition and any comments from your 
employees and the public, the Assist-
ant Secretary will decide whether or 
not your proposed recordkeeping proce-
dures will meet the purposes of the 
Act, will not otherwise interfere with 
the Act, and will provide the same in-
formation as the part 1904 regulations 
provide. If your procedures meet these 
criteria, the Assistant Secretary may 
grant the variance subject to such con-
ditions as he or she finds appropriate. 

(iv) If the Assistant Secretary grants 
your variance petition, OSHA will pub-
lish a notice in the FEDERAL REGISTER 
to announce the variance. The notice 
will include the practices the variance 
allows you to use, any conditions that 
apply, and the reasons for allowing the 
variance. 

(3) If I apply for a variance, may I use 
my proposed recordkeeping procedures 
while the Assistant Secretary is processing 
the variance petition? No, alternative 
recordkeeping practices are only al-
lowed after the variance is approved. 
You must comply with the part 1904 
regulations while the Assistant Sec-
retary is reviewing your variance peti-
tion. 

(4) If I have already been cited by 
OSHA for not following the part 1904 reg-
ulations, will my variance petition have 
any effect on the citation and penalty? 
No, in addition, the Assistant Sec-
retary may elect not to review your 
variance petition if it includes an ele-
ment for which you have been cited 
and the citation is still under review 
by a court, an Administrative Law 
Judge (ALJ), or the OSH Review Com-
mission. 

(5) If I receive a variance, may the As-
sistant Secretary revoke the variance at a 
later date? Yes, the Assistant Secretary 
may revoke your variance if he or she 
has good cause. The procedures revok-

ing a variance will follow the same 
process as OSHA uses for reviewing 
variance petitions, as outlined in para-
graph 1904.38(b)(2). Except in cases of 
willfulness or where necessary for pub-
lic safety, the Assistant Secretary will: 

(i) Notify you in writing of the facts 
or conduct that may warrant revoca-
tion of your variance; and 

(ii) Provide you, your employees, and 
authorized employee representatives 
with an opportunity to participate in 
the revocation procedures. 

Subpart E—Reporting Fatality, In-
jury and Illness Information to 
the Government 

§ 1904.39 Reporting fatalities and mul-
tiple hospitalization incidents to 
OSHA. 

(a) Basic requirement. Within eight (8) 
hours after the death of any employee 
from a work-related incident or the in- 
patient hospitalization of three or 
more employees as a result of a work- 
related incident, you must orally re-
port the fatality/multiple hospitaliza-
tion by telephone or in person to the 
Area Office of the Occupational Safety 
and Health Administration (OSHA), 
U.S. Department of Labor, that is near-
est to the site of the incident. You may 
also use the OSHA toll-free central 
telephone number, 1–800–321–OSHA (1– 
800–321–6742). 

(b) Implementation—(1) If the Area Of-
fice is closed, may I report the incident by 
leaving a message on OSHA’s answering 
machine, faxing the area office, or send-
ing an e-mail? No, if you can’t talk to a 
person at the Area Office, you must re-
port the fatality or multiple hos-
pitalization incident using the 800 
number. 

(2) What information do I need to give 
to OSHA about the incident? You must 
give OSHA the following information 
for each fatality or multiple hos-
pitalization incident: 

(i) The establishment name; 
(ii) The location of the incident; 
(iii) The time of the incident; 
(iv) The number of fatalities or hos-

pitalized employees; 
(v) The names of any injured employ-

ees; 
(vi) Your contact person and his or 

her phone number; and 
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