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(e) Expedited processing. (1) The Com-
mission may place a person’s request
at the front of the queue for the appro-
priate track for that request upon re-
ceipt of a written request that clearly
demonstrates a compelling need for ex-
pedited processing. Requesters must
provide detailed explanations to sup-
port their expedited requests. For pur-
poses of determining expedited proc-
essing, the term compelling need means:

(i) That a failure to obtain requested
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of any individual; or

(i) That a request is made by a per-
son primarily engaged in disseminating
information, and that person estab-
lishes that there is an urgency to in-
form the public concerning actual or
alleged Federal Government activity.

(2) A person requesting expedited
processing must include a statement
certifying the compelling need given to
be true and correct to the best of his or
her knowledge and belief. The certifi-
cation requirement may be waived by
the Commission as a matter of agency
discretion.

(3) The FOIA Disclosure Officer will
make the initial determination wheth-
er to grant or deny a request for expe-
dited processing and will notify a re-
quester within 10 calendar days after
receiving the request whether proc-
essing will be expedited.

(f) Content of denial. When the FOIA
Disclosure Officer denies a request for
records, either in whole or in part, a re-
quest for expedited processing, and/or a
request for fee waivers (see §2201.8), the
written notice of the denial shall state
the reason for denial, give a reasonable
estimate of the volume of matter de-
nied (unless doing so would harm an in-
terest protected by the exemption(s)
under which the request was denied),
set forth the name and title or position
of the person responsible for the denial
of the request, and notify the requester
of the right to appeal the determina-
tion as specified in §2201.9. A refusal by
the FOIA Disclosure Officer to process
the request because the requester has
not made advance payment or given a
satisfactory assurance of full payment
required under §2201.7(f) may be treat-
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ed as a denial of the request and ap-
pealed under §2201.9.

(g) Deletions. The FOIA Disclosure Of-
ficer shall provide to the requester in
writing a justification for deletions
within records. The amount of informa-
tion deleted from records shall be indi-
cated on the released portion of the
record, unless including that indication
would harm an interest protected by
the exemption under which the dele-
tion is made. If technically feasible,
the place in the record where the dele-
tion is made shall be marked.

§2201.7 Fees for copying, searching,
and review.

(a) Fees required unless waived. The
FOIA Disclosure Officer shall charge
the fees in paragraph (b) of this section
unless the fees for a request are less
than the threshold amount as provided
in OSHRC’s fee schedule, in which case
no fees shall be charged. See Appendix
A. The FOIA Disclosure Officer shall,
however, waive the fees in the cir-
cumstances stated in §2201.8.

(b) Calculation of fees. Fees for copy-
ing, searching and reviewing will be
based on the direct costs of these serv-
ices, including the average hourly sal-
ary (base plus DC locality payment),
plus 16 percent for benefits, of the fol-
lowing three categories of employees
involved in responding to FOIA re-
quests: clerical—based on an average of
all employees at GS-9 and below; pro-
fessional—based on an average of all
employees at GS-10 through GS-14; and
managerial—based on an average of all
employees at GS-15 and above. OSHRC
will calculate a schedule of fees based
on these direct costs. The schedule of
fees under this section appears in Ap-
pendix A to this part 2201. A copy of
the schedule of fees may also be ob-
tained at no charge from the FOIA Dis-
closure Officer. See §2201.3(d).

(1) Copying fee. The fee per copy of
each page shall be calculated in accord-
ance with the per-page amount estab-
lished in OSHRC’s fee schedule. See Ap-
pendix A. For other forms of duplica-
tion, direct costs of producing the
copy, including operator time, shall be
calculated and assessed. Copying fees
shall not be charged for the first 100
pages of copies unless the copies are re-
quested for a commercial use.
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(2) Search fee. Search fees shall be
calculated in accordance with the
amounts established in OSHRC’s fee
schedule. See Appendix A. Commercial
requesters shall be charged for all
search time. Search fees shall be
charged even if the responsive docu-
ments are not located or if they are lo-
cated but withheld on the basis of an
exemption. However, search fees shall
be limited or not charged as follows:

(1) Easily identifiable decisions. Search
fees shall not be charged for searching
for decisions that the requester identi-
fies by name and date, or by docket
number, or that are otherwise easily
identifiable.

(i1) Educational, scientific or news
media requests. No fee shall be charged
if the request is not for a commercial
use and is by an educational or sci-
entific institution, whose purpose is
scholarly or scientific research, or by a
representative of the news media.

(iii) Other non-commercial requests. No
fee shall be charged for the first two
hours of searching if the request is not
for a commercial use and is not by an
educational or scientific institution, or
a representative of the news media.

(iv) Requests for records about self. No
fee shall be charged to search for
records filed in the Commission’s sys-
tems of records if the requester is the
subject of the requested records. See
the Privacy Act of 1974, 5 TU.S.C.
562a(f)(5) (fees to be charged only for
copying).

(3) Review fee. A review fee shall be
charged only for commercial requests.
Review fees shall be calculated in ac-
cordance with the amounts established
in OSHRC’s schedule of fees. See Ap-
pendix A. A review fee shall be charged
for the initial examination of docu-
ments located in response to a request
to determine if it may be withheld
from disclosure, and for the excision of
withholdable portions. However, a re-
view fee shall not be charged for review
by the Chairman under §2201.9 (Appeal
of denials).

(c) Invoices. The FOIA Disclosure Of-
ficer shall provide the requester with
an invoice containing an itemization of
assessed fees.

(d) Aggregation of requests. When the
FOIA Disclosure Officer reasonably be-
lieves that a requester, or a group of
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requesters acting in concert, is at-
tempting to break a request into a se-
ries of requests for the purpose of evad-
ing the assessment of fees, the FOIA
Disclosure Officer may aggregate any
such requests and charge accordingly.

(e) Fees likely to exceed $25. If the
total fee charges are likely to exceed
$25, the FOIA Disclosure Officer shall
notify the requester of the estimated
amount of the charges. The notifica-
tion shall offer the requester an oppor-
tunity to confer with the FOIA Disclo-
sure Officer to reformulate the request
to meet the requester’s needs at a
lower cost.

(f) Advance payments. Advance pay-
ment of fees will generally not be re-
quired. If, however, charges are likely
to exceed $250, the FOIA Disclosure Of-
ficer shall notify the requester of the
likely cost and: if the requester has a
history of prompt payment of FOIA
charges, obtain satisfactory assurance
of full payment; or if the requester has
no history of payment, require an ad-
vance payment of an amount up to the
full estimated charge. If the requester
has previously failed to pay a fee with-
in 30 days of the date of billing, the
FOIA Disclosure Officer shall require
the requester to pay the full amount
owed plus any interest owed as pro-
vided in paragraph (h) of this section or
demonstrate that he or she has, in fact,
paid the fee, and to make an advance
payment of the full amount of the esti-
mated charges before the FOIA Disclo-
sure Officer begins to process the new
request or a pending request from that
requester.

(g) Fees for services not required by the
Freedom of Information Act. The Com-
mission has discretion regarding its re-
sponse to requests for services not re-
quired by the FOIA. For example, the
FOIA does not require agencies to cer-
tify or authenticate responsive docu-
ments, nor does it require responsive
documents to be sent by express mail.
If these services are requested, the
FOIA Disclosure Officer shall assess
the direct costs of such services.

(h) Interest on unpaid bills. The Com-
mission’s Office of Administration
shall begin assessing interest charges
on unpaid bills starting on the thirty-
first day after the date the bill was
sent. Interest will accrue from the date
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of billing until the Commission re-
ceives full payment. Interest will be at
the rate described in 31 U.S.C. 3717.

(1) Debt collection procedures. If bills
are unpaid 60 days after the mailing of
a written notice to the requester, the
Commission’s Office of Administration
may resort to the debt collection pro-
cedures set out in the Debt Collection
Act of 1982 (Pub. L. 97-365, 96 Stat.
1749), as amended, and its administra-
tive procedures, including the use of
consumer reporting agencies, collec-
tion agencies, and offset.

§2201.8 Waiver of fees.

(a) General. The FOIA Disclosure Offi-
cer shall waive part or all of the fees
assessed under §2201.7(b) if two condi-
tions are satisfied: Disclosure of the in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment; and disclosure is not primarily
in the commercial interest of the re-
quester. Where the FOIA Disclosure Of-
ficer has reasonable cause to doubt the
use to which a requester will put the
records sought, or where that use is not
clear from the request itself, the FOIA
Disclosure Officer may seek clarifica-
tion from the requester before assign-
ing the request to a specific category
for fee assessment purposes. The FOIA
Disclosure Officer shall afford the re-
quester the opportunity to show that
the requester comes within these two
conditions. The following factors may
be considered in determining whether
the two conditions are satisfied:

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government;

(2) Whether the disclosure is likely to
contribute significantly to public un-
derstanding of government operations
or activities;

(3) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and, if so, whether the magnitude of
the identified commercial interest of
the requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is primarily
in the commercial interest of the re-
quester.
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(b) Partial waiver of fees. If the two
conditions stated in paragraph (a) of
this section are met, the FOIA Disclo-
sure Officer will ordinarily waive all
fees. In exceptional cases, however,
only a partial waiver may be granted if
the request for records would impose
an exceptional burden or require an ex-
ceptional expenditure of Commission
resources, and the request for a waiver
minimally satisfies the ‘‘public inter-
est” requirement in paragraph (a) of
this section.

§2201.9 Appeal of denials.

A denial of a request for records, ei-
ther in whole or in part, a request for
expedited processing, or a request for
fee waivers, may be appealed in writing
to the Chairman of the Commission
within 20 working days of the date of
the letter denying an initial request.
The Chairman shall act on the appeal
under 5 U.S.C. 552(a)(6)(A)(ii) within 20
working days after the receipt of the
appeal. If the Chairman wholly or par-
tially upholds the denial of the request,
the Chairman shall notify the request-
ing person that the requester may ob-
tain judicial review of the Chairman’s
action under 5 U.S.C. 552(a)(4)(B)—(G).

§2201.10 Maintenance of statistics.

(a) The FOIA Disclosure Officer shall
maintain records of:

(1) The number of determinations
made by the agency not to comply with
the requests for records made to the
agency and the reasons for those deter-
minations;

(2) The number of appeals made by
persons, the results of those appeals,
and the reason for the action upon each
appeal that results in a denial of infor-
mation;

(3) A complete list of all statutes
that the agency used to authorize the
withholding of information under 5
U.S.C. 552(b)(3), which exempts infor-
mation that is specifically exempted
from disclosure by other statutes;

(4) A description of whether a court
has upheld the decision of the agency
to withhold information under each of
those statutes cited, and a concise de-
scription of the scope of any informa-
tion upheld;

(6) The number of requests for
records pending before the agency as of
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