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be separately accounted for by the plan ad-
ministrator for an 18-month period, in ac-
cordance with section 206(d)(3)(H) of ERISA 
and paragraph (d)(1) of this section. 

Example (3). Previously assigned benefits. 
Participant and Spouse 1 divorce, and the ad-
ministrator of Participant’s 401(k) plan re-
ceives a domestic relations order. The ad-
ministrator determines that the order is a 
QDRO. The QDRO assigns a portion of Par-
ticipant’s benefits to Spouse 1 as the alter-
nate payee. Participant marries Spouse 2, 
and then they divorce. Participant’s 401(k) 
plan administrator subsequently receives a 
domestic relations order pertaining to 
Spouse 2. The order assigns to Spouse 2 a 
portion of Participant’s 401(k) benefits al-
ready assigned to Spouse 1. The second order 
does not fail to be treated as a QDRO solely 
because the second order is issued after the 
plan administrator has determined that an 
earlier order pertaining to Spouse 1 is a 
QDRO. The second order, however, would fail 
to be a QDRO under section 206(d)(3)(D)(iii) 
and paragraph (d)(1) of this section because 
it assigns to Spouse 2 all or a portion of Par-
ticipant’s benefits that are already assigned 
to Spouse 1 by the prior QDRO. 

Example (4). Type or form of benefit. Partici-
pant retires and commences benefit pay-
ments in the form of a straight life annuity 
based on the life of Participant, with respect 
to which Spouse consents to the waiver of 
the surviving spousal rights provided under 
the plan and section 205 of ERISA. Partici-
pant and Spouse divorce after the annuity 
starting date and present the plan with a do-
mestic relations order that eliminates the 
straight life annuity based on Participant’s 
life and provides for Spouse, as alternate 
payee, to receive all future benefits in the 
form of a straight life annuity based on the 
life of Spouse. The plan does not allow 
reannuitization with a new annuity starting 
date, as defined in section 205(h)(2) of ERISA 
(and as further explained in 26 CFR 1.401(a)– 
20, Q&A–10(b)). Pursuant to paragraph (c)(1) 
of this section, the order does not fail to be 
a QDRO solely because it is issued after the 
annuity starting date, but the order would 
fail to be a QDRO under section 
206(d)(3)(D)(i) and paragraph (d)(1) of this 
section because the order requires the plan 
to provide a type or form of benefit, or any 
option, not otherwise provided under the 
plan. However, the order would not fail to be 
a QDRO under section 206(d)(3)(D)(i) and 
paragraph (d)(1) of this section if instead it 
were to require all of Participant’s future 
payments under the plan to be paid instead 
to Spouse, as an alternate payee (so that 
payments that would otherwise be paid to 
the Participant during the Participant’s life-
time are instead to be made to the Spouse 
during the Participant’s lifetime). 

Subpart D—Plan Administration as 
Related to Benefits 

§§ 2530.207–2530.209 [Reserved] 

§ 2530.210 Employer or employers 
maintaining the plan. 

(a) General statutory provisions—(1) 
Eligibility to participate and vesting. Ex-
cept as otherwise provided in section 
202(b) or 203(b)(1) of the Act and sec-
tions 410(a)(5), 411(a)(5) and 411(a)(6) of 
the Code, all years of service with the 
employer or employers maintaining 
the plan shall be taken into account 
for purposes of section 202 of the Act 
and section 410 of the Code (relating to 
minimum eligibility standards) and 
section 203 of the Act and section 411(a) 
of the Code (relating to minimum vest-
ing standards). 

(2) Accrual of benefits. Except as oth-
erwise provided in section 202(b) of the 
Act and section 410(a)(5) of the Code, 
all years of participation under the 
plan must be taken into account for 
purposes of section 204 of the Act and 
section 411(b) of the Code (relating to 
benefit accrual). Section 204(b) of the 
Act and section 411(b) of the Code re-
quire only that periods of actual par-
ticipation in the plan (e.g., covered 
service) be taken into account for pur-
poses of benefit accrual. 

(b) General rules concerning service to 
be credited under this section. Section 210 
of the Act and sections 413(c), 414(b), 
and 414(c) of the Code provide rules ap-
plicable to sections 202, 203, and 204 of 
the Act and sections 410, 411(a), and 
411(b) of the Code for purposes of deter-
mining who is an ‘‘employer or employ-
ers maintaining the plan’’ and, accord-
ingly, what service is required to be 
taken into account in the case of a 
plan maintained by more than one em-
ployer. Paragraphs (c) through (e) of 
this section set forth the rules for de-
termining service required to be taken 
into account in the case of a plan or 
plans maintained by multiple employ-
ers, controlled groups of corporations 
and trades or businesses under common 
control. Note throughout that every 
mention of multiple employer plans in-
cludes multiemployer plans. See 
§ 2530.210(c)(3). Paragraph (f) of this sec-
tion sets forth special break in service 
rules for such plans. Paragraph (g) of 

VerDate Mar<15>2010 09:39 Aug 27, 2010 Jkt 220117 PO 00000 Frm 00529 Fmt 8010 Sfmt 8010 Y:\SGML\220117.XXX 220117er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



520 

29 CFR Ch. XXV (7–1–10 Edition) § 2530.210 

this section applies the break in serv-
ice rules of sections 202(b)(4) and 
203(b)(3)(D) of the Act and sections 
410(a)(5)(D) and 411(a)(6)(D) of the Code 
(rule of parity) to such plans. 

(c) Multiple employer plans—(1) Eligi-
bility to participate and vesting. A mul-
tiple employer plan shall be treated as 
if all maintaining employers constitute 
a single employer so long as an em-
ployee is employed in either covered 
service or contiguous noncovered serv-
ice. Accordingly, except as referred to 
in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all covered service with an em-
ployer or employers maintaining the 
plan and all contiguous noncovered 
service with an employer or employers 
maintaining the plan shall be taken 
into account. Thus, for example, if an 
employee in service covered under a 
multiple employer plan leaves covered 
service with one employer maintaining 
the plan and is employed immediately 
thereafter in covered service with an-
other employer maintaining the plan, 
the plan is required to credit all hours 
of service with both employers for pur-
poses of participation and vesting. If an 
employee moves from contiguous non-
covered to covered service, or from 
covered service to contiguous non-
covered service, with the same em-
ployer, the plan is required to credit all 
hours of service with such employer for 
purposes of eligibility to participate 
and vesting. 

(2) Benefit accrual. A multiple em-
ployer plan shall be treated as if all 
maintaining employers constitute a 
single employer so long as an employee 
is employed in covered service. Accord-
ingly, except as referred to in para-
graph (a)(2) and provided in paragraph 
(f) of this section, in determining a par-
ticipant’s service for benefit accrual 
purposes, all covered service with an 
employer or employers maintaining 
the plan shall be taken into account. 

(3) Definitions. (i) For purposes of this 
section, the term ‘‘multiple employer 
plan’’ shall mean a multiemployer plan 
as defined in section 3(37) of the Act 
and section 414(f) of the Code or a mul-
tiple employer plan within the mean-
ing of sections 413 (b) and (c) of the 

Code and the regulations issued there-
under. Notwithstanding the preceding 
sentence, a plan maintained solely by 
members of the same controlled group 
of corporations within the meaning of 
paragraph (d) of this section or by 
trades or businesses which are under 
the common control of one person or 
group of persons within the meaning of 
paragraph (e) of this section shall not 
be deemed to be a multiple employer 
plan for purposes of this section, and 
such plan is required to apply the rules 
under this section which are applicable 
to controlled groups of corporations or 
commonly controlled trades or busi-
nesses respectively. 

(ii) For purposes of this section, the 
term ‘‘covered service’’ shall mean 
service with an employer or employers 
maintaining the plan within a job clas-
sification or class of employees covered 
under the plan. 

(iii) For purposes of this section the 
term ‘‘noncovered service’’ shall mean 
service with an employer or employers 
maintaining the plan which is not cov-
ered service. 

(iv)(A) General. For purposes of this 
section noncovered service shall be 
deemed ‘‘contiguous’’ if (1) the non-
covered service precedes or follows cov-
ered service and (2) no quit, discharge, 
or retirement occurs between such cov-
ered service and noncovered service. 

(B) Exception. Notwithstanding the 
preceding paragraph, in the case of a 
controlled group of corporations within 
the meaning of paragraph (d) of this 
section or trades or businesses which 
are under the common control of one 
person or group of persons within the 
meaning of paragraph (e) of this sec-
tion, any transfer of an employee from 
one member of the controlled group to 
another member or from one trade or 
business under common control to an-
other trade or business under the com-
mon control of the same person or 
group of persons shall result in the pe-
riod of noncovered service which imme-
diately precedes or follows such trans-
fer being deemed ‘‘noncontiguous’’ for 
purposes of paragraph (c) of this sec-
tion. 
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DIAGRAM NO. 1. (MULTIPLE 
EMPLOYER PLAN.) 

Assume for purposes of diagram No. 1 that 
X and Y are both employers who are required 
to contribute to a multiple employer plan 
and that neither employer maintains any 
other plan. Covered service is represented by 
the shaded segments of the diagram. After 
completing 1 year of noncovered service, em-
ployee A immediately enters covered service 
with X and completes 4 years of covered 
service. For purposes of eligibility to partici-
pate and vesting, the plan is required to 
credit employee A with 5 years of service 
with employer X because his period of serv-
ice with X includes a period of covered serv-
ice and a period of contiguous noncovered 
service. On the other hand, employee B, im-
mediately after completing 2 years of non-
covered service with X, enters covered serv-
ice with Y. Because B quit employment with 
X, his period of noncovered service with X is 
not contiguous and, therefore, is not re-
quired to be taken into account. In the case 
of employee C, the plan is required to take 
into account all service with employers X 
and Y because employee C is employed in 
covered service with both employers. 

DIAGRAM NO. 2. (MULTIPLE 
EMPLOYER.) 

The multiple employer plan rules with re-
spect to noncovered service are illustrated in 
diagram No. 2. Assume that X and Y are both 
employers who are required to contribute to 
a multiple employer plan and that neither 
employer maintains any other plan. Covered 
service is represented by the shaded seg-
ments of the diagram. Employee E com-
pleted 3 years of service with employer X in 
covered service and then immediately en-
tered noncovered service with X. Because E’s 
noncovered service is contiguous, the plan is 
required to take into account all service 
with X for purposes of eligibility to partici-
pate and vesting under the multiple em-

ployer plan. Employee F does not continue 
to receive credit; F quit the employment of 
Y and entered noncovered service with X. 

(d) Controlled groups of corporations. 
(1) With respect to a plan maintained 
by one or more members of a con-
trolled group of corporations (within 
the meaning of section 1563(a) of the 
Code, determined without regard to 
sections 1563(a)(4) and (e)(3)(C), all em-
ployees of such corporations shall be 
treated as employed by a single em-
ployer. 

(2) Accordingly, except as referred to 
in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all service with any employer 
which is a member of the controlled 
group of corporations shall be taken 
into account. Except as referred to in 
paragraph (a)(2) and provided in para-
graph (f) of this section, in determining 
a participant’s service for benefit ac-
crual purposes, all service during peri-
ods of participation covered under the 
plan with any employer which is a 
member of the controlled group of cor-
porations shall be taken into account. 

(e) Commonly controlled trades or busi-
nesses. With respect to a plan main-
tained only by one or more trades or 
businesses (whether or not incor-
porated) which are under common con-
trol within the meaning of section 
414(c) of the Code and the regulations 
issued thereunder, all employees of 
such trades or businesses shall be 
treated as employed by a single em-
ployer. Accordingly, except as referred 
to in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all service with any employer 
which is under common control shall 
be taken into account. Except as re-
ferred to in paragraph (a)(2) and pro-
vided in paragraph (f) of this section, in 
determining a participant’s service for 
benefit accrual purposes, all service 
during periods of participation covered 
under the plan with any employer 
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which is under common control shall 
be taken into account. 

DIAGRAM NO. 3. (CONTROLLED 
GROUP OR COMMONLY CONTROLLED 
TRADE OR BUSINESS.) 

Assume for purposes of diagram No. 3 that 
X and Y are either members of the same con-
trolled group of corporations or trades or 
businesses which are under the same com-
mon control. The dotted segments of the dia-
gram represent plan coverage under plans 
separately maintained by X and Y. Neither 
employer maintains any other plans. Be-
cause A1, B1, C1, and D1 have their service 
with X and Y treated as if X and Y were a 
single employer, the plans are required to 
take into account all service with X and Y 
for eligibility to participate and vesting pur-
poses. 

(f) Special break in service rules. (1) In 
addition to service which may be dis-
regarded under the statutory provi-
sions referred to in paragraph (a) of 
this section, a multiple employer plan 
may disregard noncontiguous non- cov-
ered service. 

(2) In the case of a plan maintained 
solely by one or more members of a 
controlled group of corporations or one 
or more trades or businesses which are 
under common control, if one of the 
maintaining employers is also a par-
ticipating employer in a multiple em-
ployer plan which includes other em-
ployers which are not members of the 
controlled group or commonly con-
trolled trades or businesses, service 
with such other employer maintaining 
the multiple employer plan may be dis-
regarded by the controlled group or 
commonly controlled plan. 

DIAGRAM NO. 4. (BREAK IN SERVICE 
RULES.) 

Diagram No. 4 illustrates the break in 
service rules of paragraph (f) of this section. 
Assume for purposes of diagram No. 4 that 
employer Z is controlled by employer X but 
employer Y’s only relation to X and Z is that 
X, Y, and Z are required to contribute to a 
multiple employer plan. The multiple em-
ployer plan, represented by the shaded seg-
ments of the diagram, provides for 100 per-
cent vesting after 10 years. X, Y, and Z main-
tain no other plans. 

Employee G completed 5 years of covered 
service with employer Y, and then moved to 
noncovered service with employer Z. G’s 
noncovered service is noncontiguous (see em-
ployee F in diagram No. 2 above), and such 
service may be disregarded for purposes of 
the multiple employer plan under the rule in 
paragraph (f)(1). 

Employee H completed 2 years of covered 
service with employer Y and then entered 
covered service with employer X for 1 year. 
The multiple employer plan is required to 
credit H with 3 years of service. H then en-
tered noncovered service with employer Z. 
H’s noncovered service is noncontiguous (see 
employee F in diagram No. 2 above), and 
such service may be disregarded for purposes 
of the multiple employer plan under the rule 
in paragraph (f)(1). 

(g) Rule of parity. For purposes of sec-
tions 202(b)(4) and 203(b)(3)(D) of the 
Act and sections 410(a)(5)(D) and 
411(a)(6)(D) of the Code, in the case of 
an employee who is a nonvested partic-
ipant in employer-derived accrued ben-
efits at the time he incurs a 1-year 
break in service, years of service com-
pleted by such employee before such 
break are not required to be taken into 
account if at such time he incurs con-
secutive 1-year breaks in service which 
equal or exceed the aggregate number 
of years of service before such breaks. 
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This is so even though the period of 
noncontiguous noncovered service with 
an employer or employers maintaining 
the plan may subsequently be deemed 
contiguous as the result of the em-
ployee entering covered service with 
the same employer maintaining the 
plan and, consequently, such plan may 
be required to credit such service. 

DIAGRAM NO. 5. (RULE OF PARITY) 

Assume for purposes of diagram No. 5 that 
X and Y are both employers who are required 
to contribute to a multiple employer plan 
which contains a provision applying the rule 
of parity. Covered service is represented by 
the shaded segments of the diagram. The 
plan has 100% vesting after 10 years. X and Y 
maintain no other plan. 

The multiple employer plan credited em-
ployee I with 4 years of service with X when 
he quit employment with X and entered non-
covered service with Y. As a result of 4 years 
of noncontiguous noncovered service with Y, 
employee I incurred 4 consecutive 1-year 
breaks in service, so that the multiple em-
ployer plan may disregard his prior service 
(i.e., the 4 years of service with X). 

When employee I entered covered service 
with Y (as a ‘‘new employee’’), his 4 years of 
noncontiguous service with Y became contig-
uous for purposes of the multiple employer 
plan. Consequently, after 1 year of covered 
service with Y, the plan is required to credit 
employee I with 5 years of service. 

(h) Example. Under section 203(b)(1)(C) 
of the Act and section 411(a)(4)(C) of 
the Code, service with an employer 
prior to such employer’s adoption of 
the plan need not be taken into ac-
count. The following example dem-
onstrates that this rule applies even if 
an employee is employed in contiguous 
noncovered service. The example is ap-
plicable to any plan subject to the 
rules of this section. However, for pur-
poses of clarity, the example assumes 
that X and Y are required to contribute 
to a multiple employer plan. 

Assume that employee D completed 3 years 
of covered service with employer Y as of the 
date X adopts the plan. Immediately after 
X’s adoption of the plan D left covered serv-
ice with Y and D entered covered service 
with X. His prior covered service with Y is 

required to be counted, and D remains a par-
ticipant. 

On the other hand, if D had entered service 
with X any time prior to X’s adoption of the 
plan and subsequently was covered by the 
plan when X adopted it, his prior service 
with Y must also be counted, unless such 
service may be disregarded under the break 
in service rules because the period of service 
with X before X’s adoption of the plan was 
equal to or greater than his prior service 
with Y. For example, if X adopted the plan 
three years after D began employment with 
X, and consequently after D had incurred 3 
consecutive 1-year breaks in service, his 
prior service with Y could be disregarded. 

(I) COMPREHENSIVE DIAGRAM. (NO. 6) 

Assume for purposes of diagram No. 6 that 
employer Z is controlled by employer X 
within the meaning of paragraph (d) but em-
ployer Y’s only relation to X and Z is that X, 
Y and Z are required to contribute to a mul-
tiple employer plan. The shaded segments 
represent coverage under the multiple em-
ployer plan which contains a provision ap-
plying the rule of parity. The dotted segment 
represents a separate plan maintained by Z. 
Both plans have 100% vesting after 10 years. 

Employee J completed 3 years of service 
with employer X in covered service with the 
multiple employer plan. J then entered non- 
covered service with Y and remained with Y 
for 1 year, and thereby incurred a 1-year 
break in service under the multiple employer 
plan. J then entered covered service with 
employer Y, thereby causing the noncovered 
service with Y to become contiguous. Cov-
ered service with X and contiguous non-
covered and covered service with Y must be 
taken into account for purposes of the mul-
tiple employer plan; accordingly, that plan 
is required to credit J with a total of 5 years 
of service. 

J then left service with Y and entered non-
covered service (with respect to the multiple 
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employer plan) with Z. J remained in non-
covered service with Z (with respect to the 
multiple employer plan) for 5 years and 
thereby incurred 5 consecutive 1-year break 
in service for purposes of the multiple em-
ployer plan. Consequently, the prior service 
with X and Y may be disregarded for pur-
poses of the multiple employer plan. 

J then entered covered service under the 
multiple employer plan with Z and com-
pleted 1 year of service. Because the 5 years 
of noncovered service with Z is contiguous 
with the 1 year of covered service, the mul-
tiple employer plan is now required to credit 
J with 6 years of service for purposes of eligi-
bility to participate and vesting. 

For purposes of Z’s controlled group plan 
(i.e., dotted segment), employee J is entitled 

to receive credit for 9 years of service. The 3 
years of service with X, a member of the con-
trolled group, may not be disregarded under 
the rule of parity because J incurred only 2 
consecutive 1-year breaks in service while 
employed with Y. When J entered service 
with Z covered under Z’s controlled group 
plan, the 3 years of service with X were still 
required to be credited by the controlled 
group plan. In addition, J must receive cred-
it for the 5 years of service with Z covered 
under the controlled group plan. Finally, 
when J moved to service with Z covered 
under the multiple employer plan the con-
trolled group plan was required to credit J 
with an additional year of service. 

SUBCHAPTER E [RESERVED] 
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