AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pension Benefit Guaranty Corporation

additional sums necessary to enable
the plan to satisfy plan benefits in ac-
cordance with §4041.28. A commitment
will be valid only if—

(i) It is made to the plan;

(ii) It is in writing, signed by the con-
tributing sponsor or controlled group
member(s); and

(iii) In any case in which the person
making the commitment is the subject
of a bankruptcy liquidation or reorga-
nization proceeding, as described in
§4041.41(c)(1) or (c)(2), the commitment
is approved by the court before which
the liquidation or reorganization pro-
ceeding is pending or a person not in
bankruptcy unconditionally guaran-
tees to meet the commitment at or be-
fore the time distribution of assets is
required.

(2) Alternative treatment of majority
owner’s benefit. A majority owner may
elect to forgo receipt of his or her plan
benefits to the extent necessary to en-
able the plan to satisfy all other plan
benefits in accordance with §4041.28.
Any such alternative treatment of the
majority owner’s plan benefits is valid
only if—

(i) The majority owner’s election is
in writing;

(ii) In any case in which the plan
would require the spouse of the major-
ity owner to consent to distribution of
the majority owner’s receipt of his or
her plan benefits in a form other than
a qualified joint and survivor annuity,
the spouse consents in writing to the
election;

(iii) The majority owner makes the
election and the spouse consents dur-
ing the time period beginning with the
date of issuance of the first notice of
intent to terminate and ending with
the date of the last distribution; and

(iv) Neither the majority owner’s
election nor the spouse’s consent is in-
consistent with a qualified domestic
relations order (as defined in section
206(d)(3) of ERISA).

§4041.22 Administration of plan dur-
ing pendency of termination proc-
ess.

(a) In general. A plan administrator
may distribute plan assets in connec-
tion with the termination of the plan
only in accordance with the provisions
of this part. From the first day the
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plan administrator issues a notice of
intent to terminate to the last day of
the PBGC’s review period under
§4041.26(a), the plan administrator
must continue to carry out the normal
operations of the plan. During that
time period, except as provided in para-
graph (b) of this section, the plan ad-
ministrator may not—

(1) Purchase irrevocable commit-
ments to provide any plan benefits; or

(2) Pay benefits attributable to em-
ployer contributions, other than death
benefits, in any form other than an an-
nuity.

(b) Exception. The plan administrator
may pay benefits attributable to em-
ployer contributions either through
the purchase of irrevocable commit-
ments or in a form other than an annu-
ity if—

(1) The participant has separated
from active employment or is other-
wise permitted under the Code to re-
ceive the distribution;

(2) The distribution is consistent
with prior plan practice; and

(3) The distribution is not reasonably
expected to jeopardize the plan’s suffi-
ciency for plan benefits.

§4041.23 Notice of intent to terminate.

(a) Notice requirement—(1) In general.
At least 60 days and no more than 90
days before the proposed termination
date, the plan administrator must
issue a notice of intent to terminate to
each person (other than the PBGC)
that is an affected party as of the pro-
posed termination date. In the case of
a beneficiary of a deceased participant
or an alternate payee, the plan admin-
istrator must issue a notice of intent
to terminate promptly to any person
that becomes an affected party after
the proposed termination date and on
or before the distribution date.

(2) Early issuance of NOIT. The PBGC
may consider a notice of intent to ter-
minate to be timely under paragraph
(a)(1) of this section if the notice was
early by a de minimis number of days
and the PBGC finds that the early
issuance was the result of administra-
tive error.

(b) Contents of notice. The PBGC’s
standard termination forms and in-
structions package includes a model
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notice of intent to terminate. The no-
tice of intent to terminate must in-
clude—

(1) Identifying information. The name
and PN of the plan, the name and EIN
of each contributing sponsor, and the
name, address, and telephone number
of the person who may be contacted by
an affected party with questions con-
cerning the plan’s termination;

(2) Intent to terminate plan. A state-
ment that the plan administrator in-
tends to terminate the plan in a stand-
ard termination as of a specified pro-
posed termination date and will notify
the affected party if the proposed ter-
mination date is changed to a later
date or if the termination does not
occur;

(3) Sufficiency requirement. A state-
ment that, in order to terminate in a
standard termination, plan assets must
be sufficient to provide all plan bene-
fits under the plan;

(4) Cessation of accruals. A statement
(as applicable) that—

(i) Benefit accruals will cease as of
the termination date, but will continue
if the plan does not terminate;

(ii) A plan amendment has been
adopted under which benefit accruals
will cease, in accordance with section
204(h) of ERISA, as of the proposed ter-
mination date or a specified date be-
fore the proposed termination date,
whether or not the plan is terminated;
or

(iii) Benefit accruals ceased, in ac-
cordance with section 204(h) of ERISA,
as of a specified date before the notice
of intent to terminate was issued;

(5) Annuity information. If required
under §4041.27, the annuity information
described therein;

(6) Benefit information. A statement
that each affected party entitled to
plan benefits will receive a written no-
tification regarding his or her plan
benefits;

(T Summary plan description. A state-
ment as to how an affected party enti-
tled to receive the latest updated sum-
mary plan description under section
104(b) of ERISA can obtain it.

(8) Continuation of monthly benefits.
For persons who are, as of the proposed
termination date, in pay status, a
statement (as applicable)—
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(i) That their monthly (or other peri-
odic) benefit amounts will not be af-
fected by the plan’s termination; or

(ii) Explaining how their monthly (or
other periodic) benefit amounts will be
affected under plan provisions); and

(9) Extinguishment of guarantee. A
statement that after plan assets have
been distributed in full satisfaction of
all plan benefits under the plan with
respect to a participant or a bene-
ficiary of a deceased participant, either
by the purchase of irrevocable commit-
ments (annuity contracts) or by an al-
ternative form of distribution provided
for under the plan, the PBGC no longer
guarantees that participant’s or bene-
ficiary’s plan benefits.

(c) Spin-off/termination transactions. In
the case of a transaction in which a
single defined benefit plan is split into
two or more plans and there is a rever-
sion of residual assets to an employer
upon the termination of one or more
but fewer than all of the resulting
plans (a ‘‘spin-off/ftermination trans-
action”), the plan administrator must,
within the time period specified in
paragraph (a) of this section, provide a
notice describing the transaction to all
participants, beneficiaries of deceased
participants, and alternate payees in
the original plan who are, as of the pro-
posed termination date, covered by an
ongoing plan.

§4041.24 Notices of plan benefits.

(a) Notice requirement. The plan ad-
ministrator must, no later than the
time the plan administrator files the
standard termination notice with the
PBGC, issue a notice of plan benefits to
each person (other than the PBGC and
any employee organization) who is an
affected party as of the proposed termi-
nation date. In the case of a bene-
ficiary of a deceased participant or an
alternate payee, the plan adminis-
trator must issue a notice of plan bene-
fits promptly to any person that be-
comes an affected party after the pro-
posed termination date and on or be-
fore the distribution date.

(b) Contents of notice. The plan admin-
istrator must include in each notice of
plan benefits—

(1) The name and PN of the plan, the
name and EIN of each contributing
sponsor, and the name, address, and
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