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(2) The information has been pub-
lished or officially made available to 
the public; 

(3) Disclosure of the information is 
required by law other than FOIA; or 

(4) The designation under paragraph 
(b) of this section appears obviously 
frivolous, except that in such a case 
the PBGC will notify the submitter in 
writing of a determination to disclose 
the information within a reasonable 
time before the disclosure date (which 
shall be specified in the notice). 

(b) Designation by submitter. To des-
ignate information as being subject to 
this section, the submitter shall, at the 
time of submission or by a reasonable 
time thereafter, assert that informa-
tion being submitted is confidential 
business information and designate, 
with appropriate markings, the por-
tion(s) of the submission to which the 
assertion applies. Any designation 
under this paragraph shall expire 10 
years after the date of submission un-
less a longer designation period is re-
quested and reasonable justification is 
provided therefor. 

(c) Notification to submitter of disclo-
sure request. When disclosure of infor-
mation subject to this section may be 
made, the disclosure officer or (where 
disclosure may be made in response to 
an appeal) the General Counsel shall 
promptly notify the submitter, describ-
ing (or providing a copy of) the infor-
mation that may be disclosed, and af-
ford the submitter a reasonable period 
of time to object in writing to the re-
quested disclosure. (The notification to 
the submitter may be oral or written; 
if oral, it will be confirmed in writing.) 
When a submitter is notified under this 
paragraph, the requester shall be noti-
fied that the submitter is being af-
forded an opportunity to object to dis-
closure. 

(d) Objection of submitter. A submit-
ter’s statement objecting to disclosure 
should specify all grounds relied upon 
for opposing disclosure of any por-
tion(s) of the information under sub-
section (b) of FOIA and, with respect to 
the exemption in paragraph (b)(4) of 
FOIA, demonstrate why the informa-
tion is a trade secret or is commercial 
or financial information that is privi-
leged or confidential. Facts asserted 
should be certified or otherwise sup-

ported. (Information provided pursuant 
to this paragraph may itself be subject 
to disclosure under FOIA.) Any timely 
objection of a submitter under this 
paragraph shall be carefully considered 
in determining whether to grant a dis-
closure request or appeal. 

(e) Notification to submitter of decision 
to disclose. If the disclosure officer or 
(where disclosure is in response to an 
appeal) the General Counsel decides to 
disclose information subject to this 
section despite the submitter’s objec-
tions, the disclosure officer (or General 
Counsel) shall give the submitter writ-
ten notice, explaining briefly why the 
information is to be disclosed despite 
those objections, describing the infor-
mation to be disclosed, and specifying 
the date when the information will be 
disclosed to the requester. The notifi-
cation shall, to the extent permitted 
by law, be provided a reasonable num-
ber of days before the disclosure date 
so specified, and a copy shall be pro-
vided to the requester. 

(f) Notification to submitter of action to 
compel disclosure. The disclosure officer 
or the General Counsel shall promptly 
notify the submitter if a requester 
brings suit seeking to compel disclo-
sure. 

Subpart D—Fees 

§ 4901.31 Charges for services. 

(a) Generally. Pursuant to the provi-
sions of FOIA, as amended, charges will 
be assessed to cover the direct costs of 
searching for, reviewing, and/or dupli-
cating records requested under FOIA 
from the PBGC, except where the 
charges are limited or waived under 
paragraph (b) or (d) of this section, ac-
cording to the fee schedule in § 4901.32 
of this part. No charge will be assessed 
if the costs of routine collection and 
processing of the fee would be equal to 
or greater than the fee itself. 

(1) Direct costs means those expendi-
tures which the PBGC actually incurs 
in searching for and duplicating (and in 
the case of commercial requesters, re-
viewing) documents to respond to a re-
quest under FOIA and this part. Direct 
costs include, for example, the salary 
of the employee performing work (i.e., 
the basic rate of pay plus benefits) or 
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an established average pay for a homo-
geneous class of personnel (e.g., all ad-
ministrative/clerical or all profes-
sional/executive), and the cost of oper-
ating duplicating machinery. Not in-
cluded in direct costs are overhead ex-
penses such as costs of space, and heat-
ing or lighting the facility in which the 
records are stored. 

(2) Search means all time spent look-
ing for material that is responsive to a 
request under FOIA and this part, in-
cluding page-by-page or line-by-line 
identification of materials within a 
document, if required, and may be done 
manually or by computer using exist-
ing programming. ‘‘Search should be 
distinguished from ‘‘review’’ which is 
defined in paragraph (a)(3) of this sec-
tion. 

(3) Review means the process of exam-
ining documents located in response to 
a request under FOIA and this part to 
determine whether any portion of any 
document located is permitted or re-
quired to be withheld. It also includes 
processing any documents for disclo-
sure, e.g., doing all that is necessary to 
excise them and otherwise prepare 
them for release. Review does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

(4) Duplication means the process of 
making a copy of a document nec-
essary to respond to a request under 
FOIA and this part, in a form that is 
reasonably usable by the requester. 
Copies can take the form of paper copy, 
microform, audio-visual materials, or 
machine readable documentation (e.g., 
magnetic tape or disk), among others. 

(b) Categories of requesters. Requesters 
who seek access to records under FOIA 
and this part are divided into four cat-
egories: commercial use requesters, 
educational and noncommercial sci-
entific institutions, representatives of 
the news media, and all other request-
ers. The PBGC will determine the cat-
egory of a requester and charge fees ac-
cording to the following rules. 

(1) Commercial use requesters. When 
records are requested for commercial 
use, the PBGC will assess charges, as 
provided in this subpart, for the full di-
rect costs of searching for, reviewing 
for release, and duplicating the records 
sought. Fees for search and review may 

be charged even if the record searched 
for is not found or if, after it is found, 
it is determined that the request to in-
spect it may be denied under the provi-
sions of subsection (b) of FOIA and this 
part. 

(i) ‘‘Commercial use’’ request means a 
request from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. 

(ii) In determining whether a request 
properly belongs in this category, the 
PBGC will look to the use to which a 
requester will put the documents re-
quested. Moreover, where the PBGC 
has reasonable cause to doubt the use 
to which a requester will put the 
records sought, or where that use is not 
clear from the request itself, the PBGC 
will require the requester to provide 
clarification before assigning the re-
quest to this category. 

(2) Educational and noncommercial sci-
entific institution requesters. When 
records are requested by an edu-
cational or noncommercial scientific 
institution, the PBGC will assess 
charges, as provided in this subpart, for 
the full direct cost of duplication only, 
excluding charges for the first 100 
pages. 

(i) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program or programs of scholarly re-
search. 

(ii) Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis as that 
term is defined in paragraph (b)(1)(i) of 
this section, and which is operated 
solely for the purpose of conducting 
scientific research the results of which 
are not intended to promote any par-
ticular product or industry. 

(iii) To be eligible for inclusion in 
this category, requesters must show 
that the request is being made as au-
thorized by and under the auspices of a 
qualifying institution and that the 
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records are not sought for a commer-
cial use, but are sought in furtherance 
of scholarly (if the request is from an 
educational institution) or scientific (if 
the request is from a noncommercial 
scientific institution) research. 

(3) Requesters who are representatives 
of the news media. When records are re-
quested by representatives of the news 
media, the PBGC will assess charges, 
as provided in this subpart, for the full 
direct cost of duplication only, exclud-
ing charges for the first 100 pages. 

(i) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term news 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large, and publishers of peri-
odicals (but only in those instances 
when they can qualify as disseminators 
of ‘‘news’’) who make their products 
available for purchase or subscription 
by the general public. These examples 
are not intended to be all-inclusive. 
‘‘Freelance’’ journalists may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid 
basis for expecting publication through 
that organization, even though not ac-
tually employed by it. 

(ii) To be eligible for inclusion in this 
category, the request must not be 
made for a commercial use. A request 
for records supporting the news dis-
semination function of the requester 
who is a representative of the news 
media shall not be considered to be a 
request that is for a commercial use. 

(4) All other requesters. When records 
are requested by requesters who do not 
fit into any of the categories in para-
graphs (b)(1) through (b)(3) of this sec-
tion, the PBGC will assess charges, as 
provided in this subpart, for the full di-
rect cost of searching for and dupli-
cating the records sought, with the ex-
ceptions that there will be no charge 
for the first 100 pages of duplication 
and the first two hours of manual 
search time (or its cost equivalent in 
computer search time). Notwith-
standing the preceding sentence, there 
will be no charge for search time in the 

event of requests under the Privacy 
Act of 1974 from subjects of records 
filed in the PBGC’s systems of records 
for the disclosure of records about 
themselves. Search fees, where applica-
ble, may be charged even if the record 
searched for is not found. 

(c) Aggregation of requests. If the 
PBGC reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request down into 
a series of requests for the purpose of 
evading the assessment of fees, the 
PBGC will aggregate any such requests 
and charge accordingly. In no case will 
the PBGC aggregate multiple requests 
on unrelated subjects from one re-
quester. 

(d) Waiver or reduction of charges. Cir-
cumstances under which searching, re-
view, and duplication facilities or serv-
ices may be made available to the re-
quester without charge or at a reduced 
charge are set forth in § 4901.34 of this 
part. 

§ 4901.32 Fee schedule. 
(a) Charges for searching and review of 

records. Charges applicable under this 
subpart to the search for and review of 
records will be made according to the 
following fee schedule: 

(1) Search and review time. (i) Ordi-
nary search and review by custodial or 
clerical personnel, $1.75 for each one- 
quarter hour or fraction thereof of em-
ployee worktime required to locate or 
obtain the records to be searched and 
to make the necessary review; and (ii) 
search or review requiring services of 
professional or supervisory personnel 
to locate or review requested records, 
$4.00 for each one-quarter hour or frac-
tion thereof of professional or super-
visory personnel worktime. 

(2) Additional search costs. If the 
search for a requested record requires 
transportation of the searcher to the 
location of the records or transpor-
tation of the records to the searcher, at 
a cost in excess of $5.00, actual trans-
portation costs will be added to the 
search time cost. 

(3) Search in computerized records. 
Charges for information that is avail-
able in whole or in part in computer-
ized form will include the cost of oper-
ating the central processing unit (CPU) 
for that portion of operating time that 
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