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§ 206.350 What is the purpose of this 
subpart? 

(a) This subpart applies to all geo-
thermal resources produced from Fed-
eral geothermal leases issued pursuant 
to the Geothermal Steam Act of 1970 
(GSA), as amended by the Energy Pol-
icy Act of 2005 (EPAct) (30 U.S.C. 1001 et 
seq.). The purpose of this subpart is to 
prescribe how to calculate royalties 
and direct use fees for geothermal pro-
duction. 

(b) The MMS may audit and adjust 
all royalty and fee payments. 

(c) In some cases, the regulations in 
this subpart may be inconsistent with 
a statute, settlement agreement, writ-
ten agreement, or lease provision. If 
this happens, the statute, settlement 
agreement, written agreement, or lease 
provision will govern to the extent of 
the inconsistency. For purposes of this 
paragraph, the following definitions 
apply: 

(1) ‘‘Settlement agreement’’ means a 
settlement agreement between the 
United States and a lessee resulting 
from administrative or judicial litiga-
tion. 

(2) ‘‘Written agreement’’ means a 
written agreement between the lessee 
and the MMS Director or Assistant 
Secretary, Land and Minerals Manage-
ment of the Department of the Interior 
that: 

(i) Establishes a method to determine 
the royalty from any lease that MMS 
expects at least would approximate the 
value or royalty established under this 
subpart; and 

(ii) Includes a value or gross proceeds 
determination under § 206.364 of this 
subpart. 

§ 206.351 What definitions apply to this 
subpart? 

For purposes of this subpart, the fol-
lowing terms have the meanings indi-
cated. 

Affiliate means a person who controls, 
is controlled by, or is under common 
control with another person. For pur-
poses of this subpart: 

(1) Ownership or common ownership 
of more than 50 percent of the voting 
securities, or instruments of owner-
ship, or other forms of ownership, of 
another person constitutes control. 
Ownership of less than 10 percent con-

stitutes a presumption of noncontrol 
that MMS may rebut. 

(2) If there is ownership or common 
ownership of 10 through 50 percent of 
the voting securities, or instruments of 
ownership, or other forms of ownership 
of another person, MMS will consider 
the following factors in determining 
whether there is control under the cir-
cumstances of a particular case: 

(i) The extent to which there are 
common officers or directors; 

(ii) With respect to the voting securi-
ties, or instruments of ownership, or 
other forms of ownership: the percent-
age of ownership or common owner-
ship, the relative percentage of owner-
ship or common ownership compared to 
the percentage(s) of ownership by other 
persons, whether a person is the great-
est single owner, or whether there is an 
opposing voting bloc of greater owner-
ship; 

(iii) Operation of a lease, plant, pipe-
line, or other facility; 

(iv) The extent of participation by 
other owners in operations and day-to- 
day management of a lease, plant, 
pipeline, or other facility; and 

(v) Other evidence of power to exer-
cise control over or common control 
with another person. 

(3) Regardless of any percentage of 
ownership or common ownership, rel-
atives, either by blood or marriage, are 
affiliates. 

Allowance means a deduction in de-
termining value for royalty purposes. 

Arm’s-length contract means a con-
tract or agreement between inde-
pendent persons who are not affiliates 
and who have opposing economic inter-
ests regarding that contract. To be 
considered arm’s length for any pro-
duction month, a contract must satisfy 
this definition for that month, as well 
as when the contract was executed. 

Audit means a review, conducted in 
accordance with generally accepted ac-
counting and auditing standards, of 
royalty or fee payment compliance ac-
tivities of lessees or other interest 
holders who pay royalties, fees, rents, 
or bonuses on Federal geothermal 
leases. 

Byproducts means minerals (exclusive 
of oil, hydrocarbon gas, and helium), 
found in solution or in association with 
geothermal steam, that no person 
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