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areas, storage areas, processing areas, 
shipping areas, and other areas upon 
which are sited structures, facilities, or 
other property or material on the sur-
face, resulting from or incident to 
those activities. 

Surface coal mining and reclamation 
operations means surface coal mining 
operations and all activities necessary 
or incidental to the reclamation of 
such operations. This term includes the 
term surface coal mining operations. 

Ton means 2000 pounds avoirdupois 
(.90718 metric ton). 

[44 FR 15313, Mar. 13, 1979; 44 FR 49684, Aug. 
24, 1979, as amended at 45 FR 54753, Aug. 18, 
1980; 48 FR 6934, Feb. 16, 1983; 48 FR 20400, 
May 5, 1983; 50 FR 28189, July 10, 1985; 52 FR 
17729, May 11, 1987; 52 FR 39407, Oct. 21, 1987; 
73 FR 67629, Nov. 14, 2008] 

§ 700.10 Information collection. 

The collection of information, and 
recordkeeping requirements, contained 
in 30 CFR 700.11(d), 700.12(b) and 700.13 
has approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et 
seq. and assigned clearance number 
1029–0094. The information collected in 
§ 700.11(d) is used by OSMRE and States 
to establish standards for determining 
when a mine site is no longer a surface 
coal mining and reclamation operation 
and thereby when regulatory jurisdic-
tion may end. The information collec-
tion under § 700.12(b) is used by OSMRE 
to consider need, costs, and benefits of 
a proposed regulatory change in order 
to grant or deny a petition that has 
been submitted. Information collected 
in § 700.13 identifies the person and na-
ture of a citizen’s suit, so that OSMRE 
or a state can respond appropriately. 

[53 FR 44363, Nov. 2, 1988] 

§ 700.11 Applicability. 

(a) Except as provided in paragraph 
(b) of this section, this chapter applies 
to all coal exploration and surface coal 
mining and reclamation operations, ex-
cept: 

(1) The extraction of coal by a land-
owner for his or her own noncommer-
cial use from land owned or leased by 
him or her. Noncommercial use does 
not include the extraction of coal by 
one unit of an integrated company or 
other business or nonprofit entity 

which uses the coal in its own manu-
facturing or power plants; 

(2) The extraction of 250 tons of coal 
or less by a person conducting a sur-
face coal mining and reclamation oper-
ation. A person who intends to remove 
more than 250 tons is not exempted; 

(3) The extraction of coal as an inci-
dental part of Federal, State or local 
government-financed highway or other 
construction in accordance with part 
707 of this chapter; 

(4) The extraction of coal incidental 
to the extraction of other minerals 
where coal does not exceed 162⁄3 percent 
of the total tonnage of coal and other 
minerals removed for purposes of com-
mercial use or sale in accordance with 
part 702 of this chapter. 

(5) Coal exploration on lands subject 
to the requirement of 43 CFR parts 
3480–3487. 

(b) This chapter does not apply to the 
extraction of coal for commercial pur-
poses where the surface coal mining 
and reclamation operation, together 
with any related operations, has or will 
have an affected area of two acres or 
less. For purposes of this paragraph: 

(1) Where a segment of a road is used 
for access or coal haulage by more than 
one surface coal mining operation, the 
entire segment shall be included in the 
affected area of each of those oper-
ations; provided, that two or more op-
erations which are deemed related pur-
suant to paragraph (b)(2) of this section 
shall be considered as one operation for 
purposes of this paragraph. 

(2) Except as provided in paragraph 
(b)(3) of this section, surface coal min-
ing operations shall be deemed related 
if they occur within twelve months of 
each other, are physically related, and 
are under common ownership or con-
trol. 

(i) Operations shall be deemed phys-
ically related if drainage from both op-
erations flows into the same watershed 
at or before a point within five aerial 
miles of either operation. 

(ii) Operations shall be deemed under 
common ownership or control if they 
are owned or controlled, directly or in-
directly, by or on behalf of: 

(A) The same person; 
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(B) Two or more persons, one of 
whom controls, is under common con-
trol with, or is controlled by the other; 
or 

(C) Members of the same family and 
their relatives, unless it is established 
that there is no direct or indirect busi-
ness relationship between or among 
them; 

(iii) For purposes of this paragraph, 
control means: ownership of 50 percent 
or more of the voting shares of, or gen-
eral partnership in, an entity; any rela-
tionship which gives one person the 
ability in fact or law to direct what the 
other does; or any relationship which 
gives one person express or implied au-
thority to determine the manner in 
which coal at different sites will be 
mined, handled, sold or disposed of. 

(3) Notwithstanding the provisions of 
paragraph (b)(2) of this section, the 
regulatory authority may determine, 
in accordance with the procedures ap-
plicable to requests for determination 
of exemption pursuant to paragraph (c) 
of this section, that two or more sur-
face coal mining operations shall not 
be deemed related if, considering the 
history and circumstances relating to 
the coal, its location, the operations at 
the sites in question, all related oper-
ations and all persons mentioned in 
paragraph (b)(2)(ii) of this section, the 
regulatory authority concludes in writ-
ing that the operations are not of the 
type which the Act was intended to 
regulate and that there is no intention 
on the part of such operations or per-
sons to evade the requirements of the 
Act or the applicable regulatory pro-
gram. 

(4) The exemption provided by para-
graph (b) of this section applies only to 
operations with an affected area of less 
than two acres where coal is being ex-
tracted for commercial purposes and to 
surface coal mining operations within 
that affected area incidental to such 
operations. 

(c) The regulatory authority may on 
its own initiative and shall, within a 
reasonable time of a request from any 
person who intends to conduct surface 
coal mining operations, make a written 
determination whether the operation is 
exempt under this section. The regu-
latory authority shall give reasonable 
notice of the request to interested per-

sons. Prior to the time a determination 
is made, any person may submit, and 
the regulatory authority shall con-
sider, any written information relevant 
to the determination. A person re-
questing that an operation be declared 
exempt shall have the burden of estab-
lishing the exemption. If a written de-
termination of exemption is reversed 
through subsequent administrative or 
judicial action, any person who, in 
good faith, has made a complete and 
accurate request for an exemption and 
relied upon the determination, shall 
not be cited for violations which oc-
curred prior to the date of the reversal. 

(d)(1) A regulatory authority may 
terminate its jurisdiction under the 
regulatory program over the reclaimed 
site of a completed surface coal mining 
and reclamation operation, or incre-
ment thereof, when: 

(i) The regulatory authority deter-
mines in writing that under the initial 
program, all requirements imposed 
under subchapter B of this chapter 
have been successfully completed; or 

(ii) The regulatory authority deter-
mines in writing that under the perma-
nent program, all requirements im-
posed under the applicable regulatory 
program have been successfully com-
pleted or, where a performance bond 
was required, the regulatory authority 
has made a final decision in accordance 
with the State or Federal program 
counterpart to part 800 of this chapter 
to release the performance bond fully. 

(2) Following a termination under 
paragraph (d)(1) of this section, the 
regulatory authority shall reassert ju-
risdiction under the regulatory pro-
gram over a site if it is demonstrated 
that the bond release or written deter-
mination referred to in paragraph (d)(1) 
of this section was based upon fraud, 
collusion, or misrepresentation of a 
material fact. 

[47 FR 33431, July 2, 1982, as amended at 48 
FR 40634, Sept. 8, 1983; 48 FR 44779, Sept. 30, 
1983; 49 FR 38477, Sept. 28, 1984; 53 FR 44363, 
Nov. 2, 1988; 54 FR 52120, 54 FR 52120, Dec. 20, 
1989] 

EFFECTIVE DATE NOTE: At 52 FR 21229, June 
4, 1987, paragraph (b) of § 700.11 was suspended 
insofar as it excepts from the applicability of 
30 CFR chapter VII: 

(1) Any surface coal mining operations 
commencing on or after June 6, 1987; and 
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(2) Any surface coal mining operations con-
ducted on or after November 8, 1987. 

§ 700.12 Petitions to initiate rule-
making. 

(a) Any person may petition the Di-
rector to initiate a proceeding for the 
issuance, amendment, or repeal of any 
regulation under the Act. The petition 
shall be submitted to the Office of the 
Director, Office of Surface Mining Rec-
lamation and Enforcement, Depart-
ment of the Interior, Washington, DC 
20240. 

(b) The petition shall be a concise 
statement of the facts, technical jus-
tification, and law which require 
issuance, amendment, or repeal of a 
regulation under the Act and shall in-
dicate whether the petitioner desires a 
public hearing. 

(c) Upon receipt of the petition, the 
Director shall determine if the petition 
sets forth facts, technical justification 
and law which may provide a reason-
able basis for issuance, amendment or 
repeal of a regulation. Facts, technical 
justification or law previously consid-
ered in a petition or rulemaking on the 
same issue shall not provide a reason-
able basis. If the Director determines 
that the petition has a reasonable 
basis, a notice shall be published in the 
FEDERAL REGISTER seeking comments 
from the public on the proposed 
change. The Director may hold a public 
hearing, may conduct an investigation 
or take other action to determine 
whether the petition should be granted. 

(d) Within 90 days from receipt of the 
petition, the Director shall issue a 
written decision either granting or de-
nying the petition. The Director’s deci-
sion shall constitute the final decision 
for the Department. 

(1) If the petition is granted, the Di-
rector shall initiate a rulemaking pro-
ceeding. 

(2) If the petition is denied, the Di-
rector shall notify the petitioner in 
writing, setting forth the reasons for 
denial. 

§ 700.13 Notice of citizen suits. 
(a) A person who intends to initiate a 

civil action on his or her own behalf 
under section 520 of the Act shall give 
notice of intent to do so, in accordance 
with this section. 

(b) Notice shall be given by certified 
mail to the Secretary and the Director 
in all cases and to the head of the 
State regulatory authority, if a com-
plaint involves or relates to a specific 
State. A copy of the notice shall be 
sent by first class mail to the Regional 
Director, if the complaint involves or 
relates to surface coal mining and rec-
lamation operations in a specific re-
gion of the Office. 

(c) Notice shall be given by certified 
mail to the alleged violator, if the 
complaint alleges a violation of the 
Act or any regulation, order, or permit 
issued under the Act. 

(d) Service of notice under this sec-
tion is complete upon mailing to the 
last known address of the person being 
notified. 

(e) A person giving notice regarding 
an alleged violation shall state, to the 
extent known— 

(1) Sufficient information to identify 
the provision of the Act, regulation, 
order, or permit allegedly violated; 

(2) The act or omission alleged to 
constitute a violation; 

(3) The name, address, and telephone 
numbers of the person or persons re-
sponsible for the alleged violation; 

(4) The date, time, and location of 
the alleged violation; 

(5) The name, address, and telephone 
number of the person giving notice; 
and 

(6) The name, address, and telephone 
number of legal counsel, if any, of the 
person giving notice. 

(f) A person giving notice of an al-
leged failure by the Secretary or a 
State regulatory authority to perform 
a mandatory act or duty under the Act 
shall state, to the extent known: 

(1) The provision of the Act con-
taining the mandatory act or duty al-
legedly not performed; 

(2) Sufficient information to identify 
the omission alleged to constitute the 
failure to perform a mandatory act or 
duty under the Act; 

(3) The name, address, and telephone 
number of the person giving notice; 
and 

(4) The name, address, and telephone 
number of legal counsel, if any, of the 
person giving notice. 
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