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information in the record and deter-
mine whether you have demonstrated 
that the requisite property rights exist 
under paragraph (a), (c)(1), or (c)(2) of 
the definition of valid existing rights 
in § 761.5, as appropriate. The agency 
must then proceed with the decision 
process under paragraph (e)(2) of this 
section. 

(4) The agency must issue a deter-
mination that you have not dem-
onstrated valid existing rights if you 
do not submit information that the 
agency requests under paragraph (c)(2) 
or (e)(1) of this section within the time 
specified or as subsequently extended. 
The agency will make this determina-
tion without prejudice, meaning that 
you may refile a revised request at any 
time. 

(5) After making a determination, 
the agency must: 

(i) Provide a copy of the determina-
tion, together with an explanation of 
appeal rights and procedures, to you, 
to the owner or owners of the land to 
which the determination applies, to the 
owner of the feature causing the land 
to come under the protection of § 761.11, 
and, when applicable, to the agency 
with primary jurisdiction over the fea-
ture with respect to the values that 
caused the land to come under the pro-
tection of § 761.11. 

(ii) Publish notice of the determina-
tion in a newspaper of general circula-
tion in the county in which the land is 
located. Alternatively, the agency may 
require that you publish this notice 
and provide a copy of the published no-
tice to the agency. We will publish the 
determination, together with an expla-
nation of appeal rights and procedures, 
in the FEDERAL REGISTER if your re-
quest includes Federal lands within an 
area listed in § 761.11(a) or (b). 

(f) Administrative and judicial review. 
A determination that you have or do 
not have valid existing rights is subject 
to administrative and judicial review 
under §§ 775.11 and 775.13 of this chap-
ter. 

(g) Availability of records. The agency 
responsible for processing a request 
subject to notice and comment under 
paragraph (d) of this section must 
make a copy of that request available 
to the public in the same manner as 
the agency, when acting as the regu-

latory authority, must make permit 
applications available to the public 
under § 773.13(d) of this chapter. In ad-
dition, the agency must make records 
associated with that request, and any 
subsequent determination under para-
graph (e) of this section, available to 
the public in accordance with the re-
quirements and procedures of § 840.14 or 
§ 842.16 of this chapter. 

[64 FR 70833, Dec. 17, 1999] 

§ 761.17 Regulatory authority obliga-
tions at time of permit application 
review. 

(a) Upon receipt of an administra-
tively complete application for a per-
mit for a surface coal mining oper-
ation, or an administratively complete 
application for revision of the bound-
aries of a surface coal mining oper-
ation permit, the regulatory authority 
must review the application to deter-
mine whether the proposed surface coal 
mining operation would be located on 
any lands protected under § 761.11. 

(b) The regulatory authority must re-
ject any portion of the application that 
would locate surface coal mining oper-
ations on land protected under § 761.11 
unless: 

(1) The site qualifies for the excep-
tion for existing operations under 
§ 761.12; 

(2) A person has valid existing rights 
for the land, as determined under 
§ 761.16; 

(3) The applicant obtains a waiver or 
exception from the prohibitions of 
§ 761.11 in accordance with §§ 761.13 
through 761.15; or 

(4) For lands protected by § 761.11(c), 
both the regulatory authority and the 
agency with jurisdiction over the park 
or place jointly approve the proposed 
operation in accordance with para-
graph (d) of this section. 

(c) Location verification. If the regu-
latory authority has difficulty deter-
mining whether an application includes 
land within an area specified in 
§ 761.11(a) or within the specified dis-
tance from a structure or feature listed 
in § 761.11(f) or (g), the regulatory au-
thority must request that the Federal, 
State, or local governmental agency 
with jurisdiction over the protected 
land, structure, or feature verify the 
location. 
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(1) The request for location 
verification must: 

(i) Include relevant portions of the 
permit application. 

(ii) Provide the agency with 30 days 
after receipt to respond, with a notice 
that another 30 days is available upon 
request. 

(iii) Specify that the regulatory au-
thority will not necessarily consider a 
response received after the comment 
period provided under paragraph 
(c)(1)(ii) of this section. 

(2) If the agency does not respond in 
a timely manner, the regulatory au-
thority may make the necessary deter-
mination based on available informa-
tion. 

(d) Procedures for joint approval of sur-
face coal mining operations that will ad-
versely affect publicly owned parks or his-
toric places. (1) If the regulatory au-
thority determines that the proposed 
surface coal mining operation will ad-
versely affect any publicly owned park 
or any place included in the National 
Register of Historic Places, the regu-
latory authority must request that the 
Federal, State, or local agency with ju-
risdiction over the park or place either 
approve or object to the proposed oper-
ation. The request must: 

(i) Include a copy of applicable parts 
of the permit application. 

(ii) Provide the agency with 30 days 
after receipt to respond, with a notice 
that another 30 days is available upon 
request. 

(iii) State that failure to interpose an 
objection within the time specified 
under paragraph (d)(1)(ii) of this sec-
tion will constitute approval of the 
proposed operation. 

(2) The regulatory authority may not 
issue a permit for a proposed operation 
subject to paragraph (d)(1) of this sec-
tion unless all affected agencies jointly 
approve. 

(3) Paragraphs (d)(1) and (d)(2) of this 
section do not apply to: 

(i) Lands for which a person has valid 
existing rights, as determined under 
§ 761.16. 

(ii) Lands within the scope of the ex-
ception for existing operations in 
§ 761.12. 

[64 FR 70836, Dec. 17, 1999] 

§ 761.200 Interpretative rule related to 
subsidence due to underground 
coal mining in areas designated by 
Act of Congress. 

OSM has adopted the following inter-
pretation of rules promulgated in part 
761. 

(a) Interpretation of § 761.11—Areas 
where mining is prohibited or limited. 
Subsidence due to underground coal 
mining is not included in the definition 
of surface coal mining operations under 
section 701(28) of the Act and § 700.5 of 
this chapter and therefore is not pro-
hibited in areas protected under sec-
tion 522(e) of the Act. 

(b) [Reserved] 

[64 FR 70866, Dec. 17, 1999] 

PART 762—CRITERIA FOR DESIG-
NATING AREAS AS UNSUITABLE 
FOR SURFACE COAL MINING 
OPERATIONS 

Sec. 
762.1 Scope. 
762.4 Responsibility. 
762.5 Definitions. 
762.11 Criteria for designating lands as un-

suitable. 
762.12 Additional criteria. 
762.13 Land exempt from designation as un-

suitable for surface coal mining oper-
ations. 

762.14 Applicability to lands designated as 
unsuitable by Congress. 

762.15 Exploration on land designated as un-
suitable for surface coal mining oper-
ations. 

AUTHORITY: 30 U.S.C. 1201 et seq. 

SOURCE: 48 FR 41350, Sept. 14, 1983, unless 
otherwise noted. 

§ 762.1 Scope. 
This part establishes the minimum 

criteria to be used in determining 
whether lands should be designated as 
unsuitable for all or certain types of 
surface coal mining operations. 

§ 762.4 Responsibility. 
The regulatory authority or OSM 

shall use the criteria in this part for 
the evaluation of each petition for the 
designation of areas as unsuitable for 
surface coal mining operations. 

§ 762.5 Definitions. 
For purposes of this part: 
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