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administrative law judge in a pro-
ceeding instituted under § 10.60. 

(b) Effective/applicability date. This 
section is applicable to conduct occur-
ring on or after September 26, 2007. 

[T.D. 9359, 72 FR 54550, Sept. 26, 2007] 

§ 10.52 Violations subject to sanction. 
(a) A practitioner may be sanctioned 

under § 10.50 if the practitioner— 
(1) Willfully violates any of the regu-

lations (other than § 10.33) contained in 
this part; or 

(2) Recklessly or through gross in-
competence (within the meaning of 
§ 10.51(a)(13)) violates §§ 10.34, 10.35, 10.36 
or 10.37. 

(b) Effective/applicability date. This 
section is applicable to conduct occur-
ring on or after September 26, 2007. 

[T.D. 9359, 72 FR 54551, Sept. 26, 2007] 

§ 10.53 Receipt of information con-
cerning practitioner. 

(a) Officer or employee of the Internal 
Revenue Service. If an officer or em-
ployee of the Internal Revenue Service 
has reason to believe that a practi-
tioner has violated any provision of 
this part, the officer or employee will 
promptly make a written report to the 
Director of the Office of Professional 
Responsibility of the suspected viola-
tion. The report will explain the facts 
and reasons upon which the officer’s or 
employee’s belief rests. 

(b) Other persons. Any person other 
than an officer or employee of the In-
ternal Revenue Service having infor-
mation of a violation of any provision 
of this part may make an oral or writ-
ten report of the alleged violation to 
the Director of the Office of Profes-
sional Responsibility or any officer or 
employee of the Internal Revenue 
Service. If the report is made to an of-
ficer or employee of the Internal Rev-
enue Service, the officer or employee 
will make a written report of the sus-
pected violation to the Director of the 
Office of Professional Responsibility. 

(c) Destruction of report. No report 
made under paragraph (a) or (b) of this 
section shall be maintained by the Di-
rector of the Office of Professional Re-
sponsibility unless retention of the re-
port is permissible under the applicable 
records control schedule as approved 

by the National Archives and Records 
Administration and designated in the 
Internal Revenue Manual. The Director 
of the Office of Professional Responsi-
bility must destroy the reports as soon 
as permissible under the applicable 
records control schedule. 

(d) Effect on proceedings under subpart 
D. The destruction of any report will 
not bar any proceeding under subpart D 
of this part, but will preclude the Di-
rector of the Office of Professional Re-
sponsibility’s use of a copy of the re-
port in a proceeding under subpart D of 
this part. 

(e) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54551, Sept. 26, 2007] 

Subpart D—Rules Applicable to 
Disciplinary Proceedings 

SOURCE: T.D. 9011, 67 FR 48774, July 26, 2002, 
unless otherwise noted. 

§ 10.60 Institution of proceeding. 

(a) Whenever the Director of the Of-
fice of Professional Responsibility de-
termines that a practitioner (or em-
ployer, firm or other entity, if applica-
ble) violated any provision of the laws 
governing practice before the Internal 
Revenue Service or the regulations in 
this part, the Director of the Office of 
Professional Responsibility may rep-
rimand the practitioner or, in accord-
ance with § 10.62, institute a proceeding 
for a sanction described in § 10.50. A 
proceeding is instituted by the filing of 
a complaint, the contents of which are 
more fully described in § 10.62. 

(b) Whenever the Director of the Of-
fice of Professional Responsibility is 
advised or becomes aware that a pen-
alty has been assessed against an ap-
praiser under section 6701(a) of the In-
ternal Revenue Code, the Director of 
the Office of Professional Responsi-
bility may reprimand the appraiser or, 
in accordance with § 10.62, institute a 
proceeding for disqualification of the 
appraiser. A proceeding for disquali-
fication of an appraiser is instituted by 
the filing of a complaint, the contents 
of which are more fully described in 
§ 10.62. 
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(c) Except as provided in § 10.82, a 
proceeding will not be instituted under 
this section unless the proposed re-
spondent previously has been advised 
in writing of the law, facts and conduct 
warranting such action and has been 
accorded an opportunity to dispute 
facts, assert additional facts, and make 
arguments (including an explanation or 
description of mitigating cir-
cumstances). 

(d) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9011, 67 FR 48765, July 26, 2002, as 
amended by T.D. 9359, 72 FR 54544, 54551, 
Sept. 26, 2007] 

§ 10.61 Conferences. 
(a) In general. The Director of the Of-

fice of Professional Responsibility may 
confer with a practitioner, employer, 
firm or other entity, or an appraiser 
concerning allegations of misconduct 
irrespective of whether a proceeding 
has been instituted. If the conference 
results in a stipulation in connection 
with an ongoing proceeding in which 
the practitioner, employer, firm or 
other entity, or appraiser is the re-
spondent, the stipulation may be en-
tered in the record by either party to 
the proceeding. 

(b) Voluntary sanction—(1) In general. 
In lieu of a proceeding being instituted 
or continued under § 10.60(a), a practi-
tioner or appraiser (or employer, firm 
or other entity, if applicable) may offer 
a consent to be sanctioned under § 10.50. 

(2) Discretion; acceptance or declina-
tion. The Director of the Office of Pro-
fessional Responsibility may, in his or 
her discretion, accept or decline the 
offer described in paragraph (b)(1) of 
this section. In any declination, the Di-
rector of the Office of Professional Re-
sponsibility may state that he or she 
would accept the offer described in 
paragraph (b)(1) of this section if it 
contained different terms. The Director 
of the Office of Professional Responsi-
bility may, in his or her discretion, ac-
cept or reject a revised offer submitted 

in response to the declination or may 
counteroffer and act upon any accepted 
counteroffer. 

(c) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54551, Sept. 26, 2007] 

§ 10.62 Contents of complaint. 

(a) Charges. A complaint must name 
the respondent, provide a clear and 
concise description of the facts and law 
that constitute the basis for the pro-
ceeding, and be signed by the Director 
of the Office of Professional Responsi-
bility or a person representing the Di-
rector of the Office of Professional Re-
sponsibility under § 10.69(a)(1). A com-
plaint is sufficient if it fairly informs 
the respondent of the charges brought 
so that the respondent is able to pre-
pare a defense. 

(b) Specification of sanction. The com-
plaint must specify the sanction 
sought by the Director of the Office of 
Professional Responsiblity against the 
practitioner or appraiser. If the sanc-
tion sought is a suspension, the dura-
tion of the suspension sought must be 
specified. 

(c) Demand for answer. The Director 
of the Office of Professional Responsi-
bility must, in the complaint or in a 
separate paper attached to the com-
plaint, notify the respondent of the 
time for answering the complaint, 
which may not be less than 30 days 
from the date of service of the com-
plaint, the name and address of the Ad-
ministrative Law Judge with whom the 
answer must be filed, the name and ad-
dress of the person representing the Di-
rector of the Office of Professional Re-
sponsibility to whom a copy of the an-
swer must be served, and that a deci-
sion by default may be rendered 
against the respondent in the event an 
answer is not filed as required. 

(d) Effective/applicability date.This 
section is applicable to complaints 
brought on or after September 26, 2007. 

[T.D. 9359, 72 FR 54551, Sept. 26, 2007] 
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§ 10.63 Service of complaint; service of 
other papers; service of evidence in 
support of complaint; filing of pa-
pers. 

(a) Service of complaint—(1) In general. 
The complaint or a copy of the com-
plaint must be served on the respond-
ent by any manner described in para-
graphs (a)(2) or (3) of this section. 

(2) Service by certified or first class 
mail. (i) Service of the complaint may 
be made on the respondent by mailing 
the complaint by certified mail to the 
last known address (as determined 
under section 6212 of the Internal Rev-
enue Code and the regulations there-
under) of the respondent. Where service 
is by certified mail, the returned post 
office receipt duly signed by the re-
spondent will be proof of service. 

(ii) If the certified mail is not 
claimed or accepted by the respondent, 
or is returned undelivered, service may 
be made on the respondent, by mailing 
the complaint to the respondent by 
first class mail. Service by this method 
will be considered complete upon mail-
ing, provided the complaint is ad-
dressed to the respondent at the re-
spondent’s last known address as deter-
mined under section 6212 of the Inter-
nal Revenue Code and the regulations 
thereunder. 

(3) Service by other than certified or 
first class mail. (i) Service of the com-
plaint may be made on the respondent 
by delivery by a private delivery serv-
ice designated pursuant to section 
7502(f) of the Internal Revenue Code to 
the last known address (as determined 
under section 6212 of the Internal Rev-
enue Code and the regulations there-
under) of the respondent. Service by 
this method will be considered com-
plete, provided the complaint is ad-
dressed to the respondent at the re-
spondent’s last known address as deter-
mined under section 6212 of the Inter-
nal Revenue Code and the regulations 
thereunder. 

(ii) Service of the complaint may be 
made in person on, or by leaving the 
complaint at the office or place of busi-
ness of, the respondent. Service by this 
method will be considered complete 
and proof of service will be a written 
statement, sworn or affirmed by the 
person who served the complaint, iden-
tifying the manner of service, includ-

ing the recipient, relationship of re-
cipient to respondent, place, date and 
time of service. 

(iii) Service may be made by any 
other means agreed to by the respond-
ent. Proof of service will be a written 
statement, sworn or affirmed by the 
person who served the complaint, iden-
tifying the manner of service, includ-
ing the recipient, relationship of re-
cipient to respondent, place, date and 
time of service. 

(4) For purposes of this section, re-
spondent means the practitioner, em-
ployer, firm or other entity, or ap-
praiser named in the complaint or any 
other person having the authority to 
accept mail on behalf of the practi-
tioner, employer, firm or other entity, 
or appraiser. 

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served on the respond-
ent, or his or her authorized represent-
ative under § 10.69(a)(2) by: 

(1) Mailing the paper by first class 
mail to the last known address (as de-
termined under section 6212 of the In-
ternal Revenue Code and the regula-
tions thereunder) of the respondent or 
the respondent’s authorized representa-
tive, 

(2) Delivery by a private delivery 
service designated pursuant to section 
7502(f) of the Internal Revenue Code to 
the last known address (as determined 
under section 6212 of the Internal Rev-
enue Code and the regulations there-
under) of the respondent or the re-
spondent’s authorized representative, 
or 

(3) As provided in paragraphs 
(a)(3)(ii) and (a)(3)(iii) of this section. 

(c) Service of papers on the Director of 
the Office of Professional Responsibility. 
Whenever a paper is required or per-
mitted to be served on the Director of 
the Office of Professional Responsi-
bility in connection with a proceeding 
under this part, the paper will be 
served on the Director of the Office of 
Professional Responsibility’s author-
ized representative under § 10.69(a)(1) at 
the address designated in the com-
plaint, or at an address provided in a 
notice of appearance. If no address is 
designated in the complaint or pro-
vided in a notice of appearance, service 
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will be made on the Director of the Of-
fice of Professional Responsibility, In-
ternal Revenue Service, 1111 Constitu-
tion Avenue, NW., Washington, DC 
20224. 

(d) Service of evidence in support of 
complaint. Within 10 days of serving the 
complaint, copies of the evidence in 
support of the complaint must be 
served on the respondent in any man-
ner described in paragraphs (a)(2) and 
(3) of this section. 

(e) Filing of papers. Whenever the fil-
ing of a paper is required or permitted 
in connection with a proceeding under 
this part, the original paper, plus one 
additional copy, must be filed with the 
Administrative Law Judge at the ad-
dress specified in the complaint or at 
an address otherwise specified by the 
Administrative Law Judge. All papers 
filed in connection with a proceeding 
under this part must be served on the 
other party, unless the Administrative 
Law Judge directs otherwise. A certifi-
cate evidencing such must be attached 
to the original paper filed with the Ad-
ministrative Law Judge. 

(f) Effective/applicability date. This 
section is applicable to complaints 
brought on or after September 26, 2007. 

[T.D. 9011, 67 FR 48765, July 26, 2002, as 
amended by T.D. 9359, 72 FR 54544, 54552, 
Sept. 26, 2007] 

§ 10.64 Answer; default. 
(a) Filing. The respondent’s answer 

must be filed with the Administrative 
Law Judge, and served on the Director 
of the Office of Professional Responsi-
bility, within the time specified in the 
complaint unless, on request or appli-
cation of the respondent, the time is 
extended by the Administrative Law 
Judge. 

(b) Contents. The answer must be 
written and contain a statement of 
facts that constitute the respondent’s 
grounds of defense. General denials are 
not permitted. The respondent must 
specifically admit or deny each allega-
tion set forth in the complaint, except 
that the respondent may state that the 
respondent is without sufficient infor-
mation to admit or deny a specific alle-
gation. The respondent, nevertheless, 
may not deny a material allegation in 
the complaint that the respondent 
knows to be true, or state that the re-

spondent is without sufficient informa-
tion to form a belief, when the respond-
ent possesses the required information. 
The respondent also must state affirm-
atively any special matters of defense 
on which he or she relies. 

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation 
in the complaint that is not denied in 
the answer is deemed admitted and will 
be considered proved; no further evi-
dence in respect of such allegation 
need be adduced at a hearing. 

(d) Default. Failure to file an answer 
within the time prescribed (or within 
the time for answer as extended by the 
Administrative Law Judge), con-
stitutes an admission of the allegations 
of the complaint and a waiver of hear-
ing, and the Administrative Law Judge 
may make the decision by default 
without a hearing or further procedure. 
A decision by default constitutes a de-
cision under § 10.76. 

(e) Signature. The answer must be 
signed by the respondent or the re-
spondent’s authorized representative 
under § 10.69(a)(2) and must include a 
statement directly above the signature 
acknowledging that the statements 
made in the answer are true and cor-
rect and that knowing and willful false 
statements may be punishable under 18 
U.S.C. 1001. 

§ 10.65 Supplemental charges. 

(a) In general. The Director of the Of-
fice of Professional Responsibility may 
file supplemental charges, by amending 
the complaint with the permission of 
the Administrative Law Judge, against 
the respondent, if, for example— 

(1) It appears that the respondent, in 
the answer, falsely and in bad faith, de-
nies a material allegation of fact in the 
complaint or states that the respond-
ent has insufficient knowledge to form 
a belief, when the respondent possesses 
such information; or 

(2) It appears that the respondent has 
knowingly introduced false testimony 
during the proceedings against the re-
spondent. 

(b) Hearing. The supplemental 
charges may be heard with other 
charges in the case, provided the re-
spondent is given due notice of the 
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charges and is afforded a reasonable op-
portunity to prepare a defense to the 
supplemental charges. 

(c) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54552, Sept. 26, 2007] 

§ 10.66 Reply to answer. 
The Director of the Office of Profes-

sional Responsibility may file a reply 
to the respondent’s answer, but unless 
otherwise ordered by the Administra-
tive Law Judge, no reply to the re-
spondent’s answer is required. If a 
reply is not filed, new matter in the an-
swer is deemed denied. 

§ 10.67 Proof; variance; amendment of 
pleadings. 

In the case of a variance between the 
allegations in pleadings and the evi-
dence adduced in support of the plead-
ings, the Administrative Law Judge, at 
any time before decision, may order or 
authorize amendment of the pleadings 
to conform to the evidence. The party 
who would otherwise be prejudiced by 
the amendment must be given a rea-
sonable opportunity to address the al-
legations of the pleadings as amended 
and the Administrative Law Judge 
must make findings on any issue pre-
sented by the pleadings as amended. 

§ 10.68 Motions and requests. 
(a) Motions—(1) In general. At any 

time after the filing of the complaint, 
any party may file a motion with the 
Administrative Law Judge. Unless oth-
erwise ordered by the Administrative 
Law Judge, motions must be in writing 
and must be served on the opposing 
party as provided in § 10.63(b). A motion 
must concisely specify its grounds and 
the relief sought, and, if appropriate, 
must contain a memorandum of facts 
and law in support. 

(2) Summary adjudication. Either 
party may move for a summary adju-
dication upon all or any part of the 
legal issues in controversy. If the non- 
moving party opposes summary adju-
dication in the moving party’s favor, 
the non-moving party must file a writ-
ten response within 30 days unless or-
dered otherwise by the Administrative 
Law Judge. 

(3) Good Faith. A party filing a mo-
tion for extension of time, a motion for 
postponement of a hearing, or any 
other non-dispositive or procedural 
motion must first contact the other 
party to determine whether there is 
any objection to the motion, and must 
state in the motion whether the other 
party has an objection. 

(b) Response. Unless otherwise or-
dered by the Administrative Law 
Judge, the nonmoving party is not re-
quired to file a response to a motion. If 
the Administrative Law Judge does not 
order the nonmoving party to file a re-
sponse, and the nonmoving party files 
no response, the nonmoving party is 
deemed to oppose the motion. If a non-
moving party does not respond within 
30 days of the filing of a motion for de-
cision by default for failure to file a 
timely answer or for failure to pros-
ecute, the nonmoving party is deemed 
not to oppose the motion. 

(c) Oral motions; oral argument—(1) 
The Administrative Law Judge may, 
for good cause and with notice to the 
parties, permit oral motions and oral 
opposition to motions. 

(2) The Administrative Law Judge 
may, within his or her discretion, per-
mit oral argument on any motion. 

(d) Orders. The Administrative Law 
Judge should issue written orders dis-
posing of any motion or request and 
any response thereto. 

(e) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54552, Sept. 26, 2007] 

§ 10.69 Representation; ex parte com-
munication. 

(a) Representation. (1) The Director of 
the Office of Professional Responsi-
bility may be represented in pro-
ceedings under this part by an attorney 
or other employee of the Internal Rev-
enue Service. An attorney or an em-
ployee of the Internal Revenue Service 
representing the Director of the Office 
of Professional Responsibility in a pro-
ceeding under this part may sign the 
complaint or any document required to 
be filed in the proceeding on behalf of 
the Director of the Office of Profes-
sional Responsibility. 

(2) A respondent may appear in per-
son, be represented by a practitioner, 
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or be represented by an attorney who 
has not filed a declaration with the In-
ternal Revenue Service pursuant to 
§ 10.3. A practitioner or an attorney 
representing a respondent or proposed 
respondent may sign the answer or any 
document required to be filed in the 
proceeding on behalf of the respondent. 

(b) Ex parte communication. The Direc-
tor of the Office of Professional Re-
sponsibility, the respondent, and any 
representatives of either party, may 
not attempt to initiate or participate 
in ex parte discussions concerning a 
proceeding or potential proceeding 
with the Administrative Law Judge (or 
any person who is likely to advise the 
Administrative Law Judge on a ruling 
or decision) in the proceeding before or 
during the pendency of the proceeding. 
Any memorandum, letter or other com-
munication concerning the merits of 
the proceeding, addressed to the Ad-
ministrative Law Judge, by or on be-
half of any party shall be regarded as 
an argument in the proceeding and 
shall be served on the other party. 

§ 10.70 Administrative Law Judge. 

(a) Appointment. Proceedings on com-
plaints for the sanction (as described in 
§ 10.50) of a practitioner, employer, firm 
or other entity, or appraiser will be 
conducted by an Administrative Law 
Judge appointed as provided by 5 
U.S.C. 3105. 

(b) Powers of the Administrative Law 
Judge. The Administrative Law Judge, 
among other powers, has the authority, 
in connection with any proceeding 
under § 10.60 assigned or referred to him 
or her, to do the following: 

(1) Administer oaths and affirma-
tions; 

(2) Make rulings on motions and re-
quests, which rulings may not be ap-
pealed prior to the close of a hearing 
except in extraordinary circumstances 
and at the discretion of the Adminis-
trative Law Judge; 

(3) Determine the time and place of 
hearing and regulate its course and 
conduct; 

(4) Adopt rules of procedure and mod-
ify the same from time to time as 
needed for the orderly disposition of 
proceedings; 

(5) Rule on offers of proof, receive 
relevant evidence, and examine wit-
nesses; 

(6) Take or authorize the taking of 
depositions or answers to requests for 
admission; 

(7) Receive and consider oral or writ-
ten argument on facts or law; 

(8) Hold or provide for the holding of 
conferences for the settlement or sim-
plification of the issues with the con-
sent of the parties; 

(9) Perform such acts and take such 
measures as are necessary or appro-
priate to the efficient conduct of any 
proceeding; and 

(10) Make decisions. 
(c) Effective/applicability date. This 

section is applicable on September 26, 
2007. 

[T.D. 9011, 67 FR 48765, July 26, 2002, as 
amended by T.D. 9359, 72 FR 54552, Sept. 26, 
2007] 

§ 10.71 Discovery. 
(a) In general. Discovery may be per-

mitted, at the discretion of the Admin-
istrative Law Judge, only upon written 
motion demonstrating the relevance, 
materiality and reasonableness of the 
requested discovery and subject to the 
requirements of § 10.72(d)(2) and (3). 
Within 10 days of receipt of the answer, 
the Administrative Law Judge will no-
tify the parties of the right to request 
discovery and the timeframes for filing 
a request. A request for discovery, and 
objections, must be filed in accordance 
with § 10.68. In response to a request for 
discovery, the Administrative Law 
Judge may order— 

(1) Depositions upon oral examina-
tion; or 

(2) Answers to requests for admis-
sion. 

(b) Depositions upon oral examination— 
(1) A deposition must be taken before 
an officer duly authorized to admin-
ister an oath for general purposes or 
before an officer or employee of the In-
ternal Revenue Service who is author-
ized to administer an oath in Federal 
tax law matters. 

(2) In ordering a deposition, the Ad-
ministrative Law Judge will require 
reasonable notice to the opposing party 
as to the time and place of the deposi-
tion. The opposing party, if attending, 
will be provided the opportunity for 
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full examination and cross-examina-
tion of any witness. 

(3) Expenses in the reporting of depo-
sitions shall be borne by the party at 
whose instance the deposition is taken. 
Travel expenses of the deponent shall 
be borne by the party requesting the 
deposition, unless otherwise authorized 
by Federal law or regulation. 

(c) Requests for admission. Any party 
may serve on any other party a written 
request for admission of the truth of 
any matters which are not privileged 
and are relevant to the subject matter 
of this proceeding. Requests for admis-
sion shall not exceed a total of 30 (in-
cluding any subparts within a specific 
request) without the approval from the 
Administrative Law Judge. 

(d) Limitations. Discovery shall not be 
authorized if— 

(1) The request fails to meet any re-
quirement set forth in paragraph (a) of 
this section; 

(2) It will unduly delay the pro-
ceeding; 

(3) It will place an undue burden on 
the party required to produce the dis-
covery sought; 

(4) It is frivolous or abusive; 
(5) It is cumulative or duplicative; 
(6) The material sought is privileged 

or otherwise protected from disclosure 
by law; 

(7) The material sought relates to 
mental impressions, conclusions, or 
legal theories of any party, attorney, 
or other representative, of a party pre-
pared in anticipation of a proceeding; 
or 

(8) The material sought is available 
generally to the public, equally to the 
parties, or to the party seeking the dis-
covery through another source. 

(e) Failure to comply. Where a party 
fails to comply with an order of the Ad-
ministrative Law Judge under this sec-
tion, the Administrative Law Judge 
may, among other things, infer that 
the information would be adverse to 
the party failing to provide it, exclude 
the information from evidence or issue 
a decision by default. 

(f) Other discovery. No discovery other 
than that specifically provided for in 
this section is permitted. 

(g) Effective/applicability date. This 
section is applicable to proceedings ini-
tiated on or after September 26, 2007. 

[T.D. 9359, 72 FR 54552, Sept. 26, 2007] 

§ 10.72 Hearings. 
(a) In general—(1) Presiding officer. An 

Administrative Law Judge will preside 
at the hearing on a complaint filed 
under § 10.60 for the sanction of a prac-
titioner, employer, firm or other enti-
ty, or appraiser. 

(2) Time for hearing. Absent a deter-
mination by the Administrative Law 
Judge that, in the interest of justice, a 
hearing must be held at a later time, 
the Administrative Law Judge should, 
on notice sufficient to allow proper 
preparation, schedule the hearing to 
occur no later than 180 days after the 
time for filing the answer. 

(3) Procedural requirements. (i) Hear-
ings will be stenographically recorded 
and transcribed and the testimony of 
witnesses will be taken under oath or 
affirmation. 

(ii) Hearings will be conducted pursu-
ant to 5 U.S.C. 556. 

(iii) A hearing in a proceeding re-
quested under § 10.82(g) will be con-
ducted de novo. 

(iv) An evidentiary hearing must be 
held in all proceedings prior to the 
issuance of a decision by the Adminis-
trative Law Judge unless— 

(A) The Director of the Office of Pro-
fessional Responsibility withdraws the 
complaint; 

(B) A decision is issued by default 
pursuant to § 10.64(d); 

(C) A decision is issued under 
§ 10.82(e); 

(D) The respondent requests a deci-
sion on the written record without a 
hearing; or 

(E) The Administrative Law Judge 
issues a decision under § 10.68(d) or 
rules on another motion that disposes 
of the case prior to the hearing. 

(b) Cross-examination. A party is enti-
tled to present his or her case or de-
fense by oral or documentary evidence, 
to submit rebuttal evidence, and to 
conduct cross-examination, in the pres-
ence of the Administrative Law Judge, 
as may be required for a full and true 
disclosure of the facts. This paragraph 
(b) does not limit a party from pre-
senting evidence contained within a 

VerDate Mar<15>2010 08:51 Aug 02, 2010 Jkt 220121 PO 00000 Frm 00175 Fmt 8010 Sfmt 8010 Y:\SGML\220121.XXX 220121er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



166 

31 CFR Subtitle A (7–1–10 Edition) § 10.72 

deposition when the Administrative 
Law Judge determines that the deposi-
tion has been obtained in compliance 
with the rules of this subpart D. 

(c) Prehearing memorandum. Unless 
otherwise ordered by the Administra-
tive Law Judge, each party shall file, 
and serve on the opposing party or the 
opposing party’s representative, prior 
to any hearing, a prehearing memo-
randum containing— 

(1) A list (together with a copy) of all 
proposed exhibits to be used in the par-
ty’s case in chief; 

(2) A list of proposed witnesses, in-
cluding a synopsis of their expected 
testimony, or a statement that no wit-
nesses will be called; 

(3) Identification of any proposed ex-
pert witnesses, including a synopsis of 
their expected testimony and a copy of 
any report prepared by the expert or at 
his or her direction; and 

(4) A list of undisputed facts. 
(d) Publicity—(1) In general. All re-

ports and decisions of the Secretary of 
the Treasury, or delegate, including 
any reports and decisions of the Ad-
ministrative Law Judge, under this 
subpart D are, subject to the protective 
measures in paragraph (d)(4) of this 
section, public and open to inspection 
within 30 days after the agency’s deci-
sion becomes final. 

(2) Request for additional publicity. The 
Administrative Law Judge may grant a 
request by a practitioner or appraiser 
that all the pleadings and evidence of 
the disciplinary proceeding be made 
available for inspection where the par-
ties stipulate in advance to adopt the 
protective measures in paragraph (d)(4) 
of this section. 

(3) Returns and return information—(i) 
Disclosure to practitioner or appraiser. 
Pursuant to section 6103(l)(4) of the In-
ternal Revenue Code, the Secretary of 
the Treasury, or delegate, may disclose 
returns and return information to any 
practitioner or appraiser, or to the au-
thorized representative of the practi-
tioner or appraiser, whose rights are or 
may be affected by an administrative 
action or proceeding under this subpart 
D, but solely for use in the action or 
proceeding and only to the extent that 
the Secretary of the Treasury, or dele-
gate, determines that the returns or re-
turn information are or may be rel-

evant and material to the action or 
proceeding. 

(ii) Disclosure to officers and employees 
of the Department of the Treasury. Pur-
suant to section 6103(l)(4)(B) of the In-
ternal Revenue Code, the Secretary of 
the Treasury, or delegate, may disclose 
returns and return information to offi-
cers and employees of the Department 
of the Treasury for use in any action or 
proceeding under this subpart D, to the 
extent necessary to advance or protect 
the interests of the United States. 

(iii) Use of returns and return informa-
tion. Recipients of returns and return 
information under this paragraph (d)(3) 
may use the returns or return informa-
tion solely in the action or proceeding, 
or in preparation for the action or pro-
ceeding, with respect to which the dis-
closure was made. 

(iv) Procedures for disclosure of returns 
and return information. When providing 
returns or return information to the 
practitioner or appraiser, or authorized 
representative, the Secretary of the 
Treasury, or delegate, will— 

(A) Redact identifying information of 
any third party taxpayers and replace 
it with a code; 

(B) Provide a key to the coded infor-
mation; and 

(C) Notify the practitioner or ap-
praiser, or authorized representative, 
of the restrictions on the use and dis-
closure of the returns and return infor-
mation, the applicable damages rem-
edy under section 7431 of the Internal 
Revenue Code, and that unauthorized 
disclosure of information provided by 
the Internal Revenue Service under 
this paragraph (d)(3) is also a violation 
of this part. 

(4) Protective measures—(i) Mandatory 
protective order. If redaction of names, 
addresses, and other identifying infor-
mation of third party taxpayers may 
still permit indirect identification of 
any third party taxpayer, the Adminis-
trative Law Judge will issue a protec-
tive order to ensure that the identi-
fying information is available to the 
parties and the Administrative Law 
Judge for purposes of the proceeding, 
but is not disclosed to, or open to in-
spection by, the public. 

(ii) Authorized orders. (A) Upon mo-
tion by a party or any other affected 
person, and for good cause shown, the 
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Administrative Law Judge may make 
any order which justice requires to pro-
tect any person in the event disclosure 
of information is prohibited by law, 
privileged, confidential, or sensitive in 
some other way, including, but not 
limited to, one or more of the fol-
lowing— 

(1) That disclosure of information be 
made only on specified terms and con-
ditions, including a designation of the 
time or place; 

(2) That a trade secret or other infor-
mation not be disclosed, or be disclosed 
only in a designated way. 

(iii) Denials. If a motion for a protec-
tive order is denied in whole or in part, 
the Administrative Law Judge may, on 
such terms or conditions as the Admin-
istrative Law Judge deems just, order 
any party or person to comply with, or 
respond in accordance with, the proce-
dure involved. 

(iv) Public inspection of documents. 
The Secretary of the Treasury, or dele-
gate, shall ensure that all names, ad-
dresses or other identifying details of 
third party taxpayers are redacted and 
replaced with the code assigned to the 
corresponding taxpayer in all docu-
ments prior to public inspection of 
such documents. 

(e) Location. The location of the hear-
ing will be determined by the agree-
ment of the parties with the approval 
of the Administrative Law Judge, but, 
in the absence of such agreement and 
approval, the hearing will be held in 
Washington, D.C. 

(f) Failure to appear. If either party to 
the proceeding fails to appear at the 
hearing, after notice of the proceeding 
has been sent to him or her, the party 
will be deemed to have waived the 
right to a hearing and the Administra-
tive Law Judge may make his or her 
decision against the absent party by 
default. 

(g) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9011, 67 FR 48765, July 26, 2002. Redesig-
nated and amended by T.D. 9359, 72 FR 54552, 
54553, Sept. 26, 2007] 

§ 10.73 Evidence. 
(a) In general. The rules of evidence 

prevailing in courts of law and equity 
are not controlling in hearings or pro-

ceedings conducted under this part. 
The Administrative Law Judge may, 
however, exclude evidence that is irrel-
evant, immaterial, or unduly repeti-
tious, 

(b) Depositions. The deposition of any 
witness taken pursuant to § 10.71 may 
be admitted into evidence in any pro-
ceeding instituted under § 10.60. 

(c) Requests for admission. Any matter 
admitted in response to a request for 
admission under § 10.71 is conclusively 
established unless the Administrative 
Law Judge on motion permits with-
drawal or modification of the admis-
sion. Any admission made by a party is 
for the purposes of the pending action 
only and is not an admission by a party 
for any other purpose, nor may it be 
used against a party in any other pro-
ceeding. 

(d) Proof of documents. Official docu-
ments, records, and papers of the Inter-
nal Revenue Service and the Office of 
Professional Responsibility are admis-
sible in evidence without the produc-
tion of an officer or employee to au-
thenticate them. Any documents, 
records, and papers may be evidenced 
by a copy attested to or identified by 
an officer or employee of the Internal 
Revenue Service or the Treasury De-
partment, as the case may be. 

(e) Withdrawal of exhibits. If any docu-
ment, record, or other paper is intro-
duced in evidence as an exhibit, the Ad-
ministrative Law Judge may authorize 
the withdrawal of the exhibit subject 
to any conditions that he or she deems 
proper. 

(f) Objections. Objections to evidence 
are to be made in short form, stating 
the grounds for the objection. Except 
as ordered by the Administrative Law 
Judge, argument on objections will not 
be recorded or transcribed. Rulings on 
objections are to be a part of the 
record, but no exception to a ruling is 
necessary to preserve the rights of the 
parties. 

(g) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9011, 67 FR 48765, July 26, 2002. Redesig-
nated and amended by T.D. 9359, 72 FR 54552, 
54554, Sept. 26, 2007] 
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§ 10.74 Transcript. 
In cases where the hearing is steno-

graphically reported by a Government 
contract reporter, copies of the tran-
script may be obtained from the re-
porter at rates not to exceed the max-
imum rates fixed by contract between 
the Government and the reporter. 
Where the hearing is stenographically 
reported by a regular employee of the 
Internal Revenue Service, a copy will 
be supplied to the respondent either 
without charge or upon the payment of 
a reasonable fee. Copies of exhibits in-
troduced at the hearing or at the tak-
ing of depositions will be supplied to 
the parties upon the payment of a rea-
sonable fee (Sec. 501, Public Law 82– 
137)(65 Stat. 290)(31 U.S.C. 483a). 

§ 10.75 Proposed findings and conclu-
sions. 

Except in cases where the respondent 
has failed to answer the complaint or 
where a party has failed to appear at 
the hearing, the parties must be af-
forded a reasonable opportunity to sub-
mit proposed findings and conclusions 
and their supporting reasons to the Ad-
ministrative Law Judge. 

§ 10.76 Decision of Administrative Law 
Judge. 

(a) In general—(1) Hearings. Within 180 
days after the conclusion of a hearing 
and the receipt of any proposed find-
ings and conclusions timely submitted 
by the parties, the Administrative Law 
Judge should enter a decision in the 
case. The decision must include a 
statement of findings and conclusions, 
as well as the reasons or basis for mak-
ing such findings and conclusions, and 
an order of censure, suspension, disbar-
ment, monetary penalty, disqualifica-
tion, or dismissal of the complaint. 

(2) Summary adjudication. In the event 
that a motion for summary adjudica-
tion is filed, the Administrative Law 
Judge should rule on the motion for 
summary adjudication within 60 days 
after the party in opposition files a 
written response, or if no written re-
sponse is filed, within 90 days after the 
motion for summary adjudication is 
filed. A decision shall thereafter be 
rendered if the pleadings, depositions, 
admissions, and any other admissible 
evidence show that there is no genuine 

issue of material fact and that a deci-
sion may be rendered as a matter of 
law. The decision must include a state-
ment of conclusions, as well as the rea-
sons or basis for making such conclu-
sions, and an order of censure, suspen-
sion, disbarment, monetary penalty, 
disqualification, or dismissal of the 
complaint. 

(3) Returns and return information. In 
the decision, the Administrative Law 
Judge should use the code assigned to 
third party taxpayers (described in 
§ 10.72(d)). 

(b) Standard of proof. If the sanction 
is censure or a suspension of less than 
six months’ duration, the Administra-
tive Law Judge, in rendering findings 
and conclusions, will consider an alle-
gation of fact to be proven if it is es-
tablished by the party who is alleging 
the fact by a preponderance of the evi-
dence in the record. If the sanction is a 
monetary penalty, disbarment or a sus-
pension of six months or longer dura-
tion, an allegation of fact that is nec-
essary for a finding against the practi-
tioner must be proven by clear and 
convincing evidence in the record. An 
allegation of fact that is necessary for 
a finding of disqualification against an 
appraiser must be proven by clear and 
convincing evidence in the record. 

(c) Copy of decision. The Administra-
tive Law Judge will provide the deci-
sion to the Director of the Office of 
Professional Responsibility, with a 
copy to the Director’s authorized rep-
resentative, and a copy of the decision 
to the respondent or the respondent’s 
authorized representative. 

(d) When final. In the absence of an 
appeal to the Secretary of the Treasury 
or delegate, the decision of the Admin-
istrative Law Judge will, without fur-
ther proceedings, become the decision 
of the agency 30 days after the date of 
the Administrative Law Judge’s deci-
sion. 

(e) Effective/applicability date. This 
section is applicable to proceedings ini-
tiated on or after September 26, 2007. 

[T.D. 9359, 72 FR 54554, Sept. 26, 2007] 

§ 10.77 Appeal of decision of Adminis-
trative Law Judge. 

(a) Appeal. Any party to the pro-
ceeding under this subpart D may file 
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an appeal of the decision of the Admin-
istrative Law Judge with the Secretary 
of the Treasury, or delegate. The ap-
peal must include a brief that states 
exceptions to the decision of the Ad-
ministrative Law Judge and supporting 
reasons for such exceptions. 

(b) Time and place for filing of appeal. 
The appeal and brief must be filed, in 
duplicate, with the Director of the Of-
fice of Professional Responsibility 
within 30 days of the date that the de-
cision of the Administrative Law Judge 
is served on the parties. The Director 
of the Office of Professional Responsi-
bility will immediately furnish a copy 
of the appeal to the Secretary of the 
Treasury or delegate who decides ap-
peals. A copy of the appeal for review 
must be sent to any non-appealing 
party. If the Director of the Office of 
Professional Responsibility files an ap-
peal, he or she will provide a copy of 
the appeal and certify to the respond-
ent that the appeal has been filed. 

(c) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54555, Sept. 26, 2007] 

§ 10.78 Decision on review. 

(a) Decision on review. On appeal from 
or review of the decision of the Admin-
istrative Law Judge, the Secretary of 
the Treasury, or delegate, will make 
the agency decision. The Secretary of 
the Treasury, or delegate, should make 
the agency decision within 180 days 
after receipt of the appeal. 

(b) Standard of review. The decision of 
the Administrative Law Judge will not 
be reversed unless the appellant estab-
lishes that the decision is clearly erro-
neous in light of the evidence in the 
record and applicable law. Issues that 
are exclusively matters of law will be 
reviewed de novo. In the event that the 
Secretary of the Treasury, or delegate, 
determines that there are unresolved 
issues raised by the record, the case 
may be remanded to the Administra-
tive Law Judge to elicit additional tes-
timony or evidence. 

(c) Copy of decision on review. The 
Secretary of the Treasury, or delegate, 
will provide copies of the agency deci-
sion to the Director of the Office of 
Professional Responsibility and the re-

spondent or the respondent’s author-
ized representative. 

(d) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9359, 72 FR 54555, Sept. 26, 2007] 

§ 10.79 Effect of disbarment, suspen-
sion, or censure. 

(a) Disbarment. When the final deci-
sion in a case is against the respondent 
(or the respondent has offered his or 
her consent and such consent has been 
accepted by the Director of the Office 
of Professional Responsibility) and 
such decision is for disbarment, the re-
spondent will not be permitted to prac-
tice before the Internal Revenue Serv-
ice unless and until authorized to do so 
by the Director of the Office of Profes-
sional Responsibility pursuant to 
§ 10.81. 

(b) Suspension. When the final deci-
sion in a case is against the respondent 
(or the respondent has offered his or 
her consent and such consent has been 
accepted by the Director of the Office 
of Professional Responsibility) and 
such decision is for suspension, the re-
spondent will not be permitted to prac-
tice before the Internal Revenue Serv-
ice during the period of suspension. For 
periods after the suspension, the prac-
titioner’s future representations may 
be subject to conditions as authorized 
by paragraph (d) of this section. 

(c) Censure. When the final decision 
in the case is against the respondent 
(or the respondent has offered his or 
her consent and such consent has been 
accepted by the Director of the Office 
of Professional Responsibility) and 
such decision is for censure, the re-
spondent will be permitted to practice 
before the Internal Revenue Service, 
but the respondent’s future representa-
tions may be subject to conditions as 
authorized by paragraph (d) of this sec-
tion. 

(d) Conditions. After being subject to 
the sanction of either suspension or 
censure, the future representations of a 
practitioner so sanctioned shall be sub-
ject to conditions prescribed by the Di-
rector of the Office of Professional Re-
sponsibility designed to promote high 
standards of conduct. These conditions 
can be imposed for a reasonable period 
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in light of the gravity of the practi-
tioner’s violations. For example, where 
a practitioner is censured because he or 
she failed to advise his or her clients 
about a potential conflict of interest or 
failed to obtain the clients’ written 
consents, the Director of the Office of 
Professional Responsibility may re-
quire the practitioner to provide the 
Director of the Office of Professional 
Responsibility or another Internal Rev-
enue Service official with a copy of all 
consents obtained by the practitioner 
for an appropriate period following 
censure, whether or not such consents 
are specifically requested. 

§ 10.80 Notice of disbarment, suspen-
sion, censure, or disqualification. 

On the issuance of a final order cen-
suring, suspending, or disbarring a 
practitioner or a final order disquali-
fying an appraiser, the Director of the 
Office of Professional Responsibility 
may give notice of the censure, suspen-
sion, disbarment, or disqualification to 
appropriate officers and employees of 
the Internal Revenue Service and to in-
terested departments and agencies of 
the Federal government. The Director 
of the Office of Professional Responsi-
bility may determine the manner of 
giving notice to the proper authorities 
of the State by which the censured, 
suspended, or disbarred person was li-
censed to practice. 

§ 10.81 Petition for reinstatement. 
The Director of the Office of Profes-

sional Responsibility may entertain a 
petition for reinstatement from any 
person disbarred from practice before 
the Internal Revenue Service or any 
disqualified appraiser after the expira-
tion of 5 years following such disbar-
ment or disqualification. Reinstate-
ment may not be granted unless the 
Director of the Office of Professional 
Responsibility is satisfied that the pe-
titioner, thereafter, is not likely to 
conduct himself contrary to the regula-
tions in this part, and that granting 
such reinstatement would not be con-
trary to the public interest. 

§ 10.82 Expedited suspension. 
(a) When applicable. Whenever the Di-

rector of the Office of Professional Re-
sponsibility determines that a practi-

tioner is described in paragraph (b) of 
this section, the Director of the Office 
of Professional Responsibility may in-
stitute a proceeding under this section 
to suspend the practitioner from prac-
tice before the Internal Revenue Serv-
ice. 

(b) To whom applicable. This section 
applies to any practitioner who, within 
five years of the date a complaint insti-
tuting a proceeding under this section 
is served: 

(1) Has had a license to practice as an 
attorney, certified public accountant, 
or actuary suspended or revoked for 
cause (not including failure to pay a 
professional licensing fee) by any au-
thority or court, agency, body, or 
board described in § 10.51(a)(10). 

(2) Has, irrespective of whether an 
appeal has been taken, been convicted 
of any crime under title 26 of the 
United States Code, any crime involv-
ing dishonesty or breach of trust, or 
any felony for which the conduct in-
volved renders the practitioner unfit to 
practice before the Internal Revenue 
Service. 

(3) Has violated conditions imposed 
on the practitioner pursuant to 
§ 10.79(d). 

(4) Has been sanctioned by a court of 
competent jurisdiction, whether in a 
civil or criminal proceeding (including 
suits for injunctive relief), relating to 
any taxpayer’s tax liability or relating 
to the practitioner’s own tax liability, 
for— 

(i) Instituting or maintaining pro-
ceedings primarily for delay; 

(ii) Advancing frivolous or groundless 
arguments; or 

(iii) Failing to pursue available ad-
ministrative remedies. 

(c) Instituting a proceeding. A pro-
ceeding under this section will be insti-
tuted by a complaint that names the 
respondent, is signed by the Director of 
the Office of Professional Responsi-
bility or a person representing the Di-
rector of the Office of Professional Re-
sponsibility under § 10.69(a)(1), is filed 
in the Director of the Office of Profes-
sional Responsibility’s office, and is 
served according to the rules set forth 
in paragraph (a) of § 10.63. The com-
plaint must give a plain and concise de-
scription of the allegations that con-
stitute the basis for the proceeding. 
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The complaint must notify the re-
spondent— 

(1) Of the place and due date for filing 
an answer; 

(2) That a decision by default may be 
rendered if the respondent fails to file 
an answer as required; 

(3) That the respondent may request 
a conference with the Director of the 
Office of Professional Responsibility to 
address the merits of the complaint 
and that any such request must be 
made in the answer; and 

(4) That the respondent may be sus-
pended either immediately following 
the expiration of the period within 
which an answer must be filed or, if a 
conference is requested, immediately 
following the conference. 

(d) Answer. The answer to a com-
plaint described in this section must be 
filed no later than 30 calendar days fol-
lowing the date the complaint is 
served, unless the Director of the Office 
of Professional Responsibility extends 
the time for filing. The answer must be 
filed in accordance with the rules set 
forth in § 10.64, except as otherwise pro-
vided in this section. A respondent is 
entitled to a conference with the Direc-
tor of the Office of Professional Re-
sponsibility only if the conference is 
requested in a timely filed answer. If a 
request for a conference is not made in 
the answer or the answer is not timely 
filed, the respondent will be deemed to 
have waived his or her right to a con-
ference and the Director of the Office 
of Professional Responsibility may sus-
pend such respondent at any time fol-
lowing the date on which the answer 
was due. 

(e) Conference. The Director of the Of-
fice of Professional Responsibility or 
his or her designee will preside at a 
conference described in this section. 
The conference will be held at a place 
and time selected by the Director of 
the Office of Professional Responsi-
bility, but no sooner than 14 calendar 
days after the date by which the an-
swer must be filed with the Director of 
the Office of Professional Responsi-
bility, unless the respondent agrees to 
an earlier date. An authorized rep-
resentative may represent the respond-
ent at the conference. Following the 
conference, upon a finding that the re-
spondent is described in paragraph (b) 

of this section, or upon the respond-
ent’s failure to appear at the con-
ference either personally or through an 
authorized representative, the Director 
of the Office of Professional Responsi-
bility may immediately suspend the re-
spondent from practice before the In-
ternal Revenue Service. 

(f) Duration of suspension. A suspen-
sion under this section will commence 
on the date that written notice of the 
suspension is issued. A practitioner’s 
suspension will remain effective until 
the earlier of the following— 

(1) The Director of the Office of Pro-
fessional Responsibility lifts the sus-
pension after determining that the 
practitioner is no longer described in 
paragraph (b) of this section or for any 
other reason; or 

(2) The suspension is lifted by an Ad-
ministrative Law Judge or the Sec-
retary of the Treasury in a proceeding 
referred to in paragraph (g) of this sec-
tion and instituted under § 10.60. 

(g) Proceeding instituted under § 10.60. 
If the Director of the Office of Profes-
sional Responsibility suspends a practi-
tioner under this section, the practi-
tioner may ask the Director of the Of-
fice of Professional Responsibility to 
issue a complaint under § 10.60. The re-
quest must be made in writing within 2 
years from the date on which the prac-
titioner’s suspension commences. The 
Director of the Office of Professional 
Responsibility must issue a complaint 
requested under this paragraph within 
30 calendar days of receiving the re-
quest. 

(h) Effective/applicability date. This 
section is applicable on September 26, 
2007. 

[T.D. 9011, 67 FR 48774, July 26, 2002, as 
amended by T.D. 9359, 72 FR 54555, Sept. 26, 
2007] 

Subpart E—General Provisions 

SOURCE: T.D. 9011, 67 FR 48774, July 26, 2002, 
unless otherwise noted. 

§ 10.90 Records. 
(a) Roster. The Director of the Office 

of Professional Responsibility will 
maintain, and may make available for 
public inspection in the time and man-
ner prescribed by the Secretary of the 
Treasury, or delegate, rosters of— 
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