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customer lists, technology, and staff. This 
transaction is a covered transaction. 

Example 5. Same facts as Example 2, except 
that Corporation X suspended all activities 
of its armored personnel carrier business a 
year ago and currently is in bankruptcy pro-
ceedings. Existing equipment provided by 
Corporation X is being serviced by another 
company, which purchased the service con-
tracts from Corporation X. The business’s 
production facilities are idle but still in 
working condition, some of its key former 
employees have agreed to return if the busi-
ness is resuscitated, and its technology and 
customer and vendor lists are still current. 
Corporation X’s personnel carrier business 
constitutes a U.S. business, and its purchase 
by Corporation A is a covered transaction. 

(d) An acquisition of securities by a 
person acting as a securities under-
writer, in the ordinary course of busi-
ness and in the process of under-
writing. 

(e) An acquisition pursuant to a con-
dition in a contract of insurance relat-
ing to fidelity, surety, or casualty obli-
gations if the contract was made by an 
insurer in the ordinary course of busi-
ness. 

§ 800.303 Lending transactions. 
(a) The extension of a loan or a simi-

lar financing arrangement by a foreign 
person to a U.S. business, regardless of 
whether accompanied by the creation 
in the foreign person of a secured inter-
est in securities or other assets of the 
U.S. business, shall not, by itself, con-
stitute a covered transaction. 

(1) The Committee will accept no-
tices concerning a loan or a similar fi-
nancing arrangement that does not, by 
itself, constitute a covered transaction 
only at the time that, because of immi-
nent or actual default or other condi-
tion, there is a significant possibility 
that the foreign person may obtain 
control of a U.S. business as a result of 
the default or other condition. 

(2) Where the Committee accepts a 
notice concerning a loan or a similar 
financing arrangement pursuant to 
paragraph (a)(1) of this section, and a 
party to the transaction is a foreign 
person that makes loans in the ordi-
nary course of business, the Committee 
will take into account whether the for-
eign person has made any arrange-
ments to transfer management deci-
sions and day-to-day control over the 
U.S. business to U.S. nationals for pur-

poses of determining whether such loan 
or financing arrangement constitutes a 
covered transaction. 

(b) Notwithstanding paragraph (a) of 
this section, a loan or a similar financ-
ing arrangement through which a for-
eign person acquires an interest in 
profits of a U.S. business, the right to 
appoint members of the board of direc-
tors of the U.S. business, or other com-
parable financial or governance rights 
characteristic of an equity investment 
but not of a typical loan may con-
stitute a covered transaction. 

(c) An acquisition of voting interest 
or assets of a U.S. business by a foreign 
person upon default or other condition 
involving a loan or a similar financing 
arrangement does not constitute a cov-
ered transaction, provided that the 
loan was made by a syndicate of banks 
in a loan participation where the for-
eign lender (or lenders) in the syn-
dicate: 

(1) Needs the majority consent of the 
U.S. participants in the syndicate to 
take action, and cannot on its own ini-
tiate any action vis-à-vis the debtor; or 

(2) Does not have a lead role in the 
syndicate, and is subject to a provision 
in the loan or financing documents 
limiting its ability to control the debt-
or such that control for purposes of 
§ 800.204 could not be acquired. 

Example 1. Corporation A, which is a U.S. 
business, borrows funds from Corporation B, 
a bank organized under the laws of a foreign 
state and controlled by foreign persons. As a 
condition of the loan, Corporation A agrees 
not to sell or pledge its principal assets to 
any person. Assuming no other relevant 
facts, this lending arrangement does not 
alone constitute a covered transaction. 

Example 2. Same facts as in Example 1, ex-
cept that Corporation A defaults on its loan 
from Corporation B and seeks bankruptcy 
protection. Corporation A has no funds with 
which to satisfy Corporation B’s claim, 
which is greater than the value of Corpora-
tion A’s principal assets. Corporation B’s se-
cured claim constitutes the only secured 
claim against Corporation A’s principal as-
sets, creating a high probability that Cor-
poration B will receive title to Corporation 
A’s principal assets, which constitute a U.S. 
business. Assuming no other relevant facts, 
the Committee would accept a notice of the 
impending bankruptcy court adjudication 
transferring control of Corporation A’s prin-
cipal assets to Corporation B, which would 
constitute a covered transaction. 
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Example 3. Corporation A, a foreign bank, 
makes a loan to Corporation B, a U.S. busi-
ness. The loan documentation extends to 
Corporation A rights in Corporation B that 
are characteristic of an equity investment 
but not of a typical loan, including dominant 
minority representation on the board of di-
rectors of Corporation B and the right to be 
paid dividends by Corporation B. This loan is 
a covered transaction. 

§ 800.304 Timing rule for convertible 
voting instruments. 

(a) For purposes of determining 
whether to include the rights that a 
holder of convertible voting instru-
ments will acquire upon conversion of 
those instruments in the Committee’s 
assessment of whether a notified trans-
action is a covered transaction, the 
Committee will consider factors that 
include: 

(1) The imminence of conversion; 
(2) Whether conversion depends on 

factors within the control of the ac-
quiring party; and 

(3) Whether the amount of voting in-
terest and the rights that would be ac-
quired upon conversion can be reason-
ably determined at the time of acquisi-
tion. 

(b) When the Committee, applying 
paragraph (a) of this section, deter-
mines that the rights that the holder 
will acquire upon conversion will not 
be included in the Committee’s assess-
ment of whether a notified transaction 
is a covered transaction, the Com-
mittee will disregard the convertible 
voting instruments for purposes of that 
transaction except to the extent that 
they convey immediate rights to the 
holder with respect to the governance 
of the entity that issued the instru-
ments. 

Example 1. Corporation A, a foreign person, 
notifies the Committee that it intends to 
buy common stock and debentures of Cor-
poration X, a U.S. business. By their terms, 
the debentures are convertible into common 
stock only upon the occurrence of an event 
the timing of which is not in the control of 
Corporation A, and the number of common 
shares that would be acquired upon conver-
sion cannot now be determined. Assuming no 
other relevant facts, the Committee will dis-
regard the debentures in the course of its 
covered transaction analysis at the time 
that Corporation A acquires the debentures. 
In the event that it determines that the ac-
quisition of the common stock is not a cov-
ered transaction, the Committee will so in-

form the parties. Once the conversion of the 
instruments becomes imminent, it may be 
appropriate for the Committee to consider 
the rights that would result from the conver-
sion and whether the conversion is a covered 
transaction. The conversion of those deben-
tures into common stock could be a covered 
transaction, depending on what percentage 
of Corporation X’s voting securities Corpora-
tion A would receive and what powers those 
securities would confer on Corporation A. 

Example 2. Same facts as Example 1, except 
that the debentures at issue are convertible 
at the sole discretion of Corporation A after 
six months, and if converted, would rep-
resent a 50 percent interest in Corporation X. 
The Committee may consider the rights that 
would result from the conversion as part of 
its assessment. 

Subpart D—Notice 
§ 800.401 Procedures for notice. 

(a) A party or parties to a proposed 
or completed transaction may file a 
voluntary notice of the transaction 
with the Committee. Voluntary notice 
to the Committee is filed by sending: 

(1) One paper copy of the notice to 
the Staff Chairperson, Office of Invest-
ment Security, Department of the 
Treasury, 1500 Pennsylvania Avenue, 
NW., Washington, DC 20220, that in-
cludes, in English only, the informa-
tion set out in § 800.402, including the 
certification required under paragraph 
(l) of that section; and 

(2) One electronic copy of the same 
information required in paragraph 
(a)(1) of this section. See the Commit-
tee’s section of the Department of the 
Treasury Web site, at http:// 
www.treas.gov/offices/international-af-
fairs/cfius/ for electronic submission in-
structions. 

(b) If the Committee determines that 
a transaction for which no voluntary 
notice has been filed under paragraph 
(a) of this section may be a covered 
transaction and may raise national se-
curity considerations, the Staff Chair-
person, acting on the recommendation 
of the Committee, may request the par-
ties to the transaction to provide to 
the Committee the information nec-
essary to determine whether the trans-
action is a covered transaction, and if 
the Committee determines that the 
transaction is a covered transaction, to 
file a notice under paragraph (a) of 
such covered transaction. 
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