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school during the most recent, current, 
or next term. Students who are en-
rolled during the most recent term, but 
who are no longer attending the insti-
tution, are included. 

(e) Equal in quality and scope. The 
term means the same access to campus 
and students provided by the school to 
the any other nonmilitary recruiters or 
employers receiving the most favorable 
access. The focus is not on the content 
of a school’s recruiting policy, but in-
stead on the result achieved by the pol-
icy and compares the access provided 
military recruiters to that provided 
other recruiters. Therefore, it is insuf-
ficient to comply with the statute if 
the policy results in a greater level of 
access for other recruiters than for the 
military. The U.S. Supreme Court fur-
ther explained that ‘‘the statute does 
not call for an inquiry into why or how 
the ‘other employer’ secured its access 
* * * We do not think that the military 
recruiter has received equal ’access’ 
[when a law firm is permitted on cam-
pus to recruit students and the mili-
tary is not]—regardless of whether the 
disparate treatment is attributable to 
the military’s failure to comply with 
the school’s nondiscrimination policy.’’ 

(f) Institution of higher education. A 
domestic college, university, or other 
institution (or subelement thereof) pro-
viding postsecondary school courses of 
study, including foreign campuses of 
such domestic institutions. The term 
includes junior colleges, community 
colleges, and institutions providing 
courses leading to undergraduate and 
post-graduate degrees. The term does 
not include entities that operate exclu-
sively outside the United States, its 
territories, and possessions. A subele-
ment of an institution of higher edu-
cation is a discrete (although not nec-
essarily autonomous) organizational 
entity that may establish policies or 
practices affecting military recruiting 
and related actions (e.g., an under-
graduate school, a law school, a med-
ical school, other graduate schools, or 
a national laboratory connected or af-
filiated with that parent institution). 
For example, the School of Law of XYZ 
University is a subelement of its par-
ent institution (XYZ University). 

(g) Military recruiters. Personnel of 
DoD whose current assignment or de-

tail is to a recruiting activity of the 
DoD. 

(h) Pacifism. Opposition to war or vio-
lence, demonstrated by refusal to par-
ticipate in military service. 

(i) Student. An individual who is 17 
years of age or older and is enrolled at 
a covered school. 

(j) Student-recruiting information. For 
those students currently enrolled, the 
student’s name, address, telephone list-
ing, age (or year of birth), place of 
birth, level of education (e.g., fresh-
man, sophomore, or degree awarded for 
a recent graduate), most recent edu-
cational institution attended, and cur-
rent major(s). 

§ 216.4 Policy. 
It is DoD policy that: 
(a) Under 10 U.S.C. 983, no covered 

funds may be provided by contract or 
grant (to include payment on such con-
tracts or grants previously obligated) 
to a covered school if the Secretary of 
Defense determines that the covered 
school: 

(1) Has a policy or practice (regard-
less of when implemented) that either 
prohibits or in effect prevents the Sec-
retary of Defense or Secretary of 
Homeland Security from obtaining, for 
military recruiting purposes, access to 
campuses or access to students on cam-
puses that is at least equal in quality 
and scope, as defined in § 216.3(d), to the 
access to campuses and to students 
provided to any other employer, or ac-
cess to directory information on stu-
dents; 

(2) Has failed to disseminate military 
visit information or alerts at least on 
par with nonmilitary recruiters since 
schools offering such services to non-
military recruiters must also send e- 
mails, post notices, etc., on behalf of 
military recruiters to comply with the 
Solomon Amendment; 

(3) Has failed to schedule visits at 
times requested by military recruiters 
that coincide with nonmilitary recruit-
ers’ visits to campus if this results in a 
greater level of access for other re-
cruiters than for the military (e.g., of-
fering non-military recruiters a choice 
of a variety of dates for on-campus 
interviews while only offering the mili-
tary recruiters the final day of inter-
views), as schools must ensure that 
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their recruiting policies operate such 
that military recruiters are given ac-
cess to students equal to that provided 
to any other employer; 

(4) Has failed to provide military re-
cruiters with a mainstream recruiting 
location amidst nonmilitary employers 
to allow unfettered access to 
interviewees since military recruiters 
must be given the same access as re-
cruiters who comply with a school’s 
nondiscrimination policy; 

(5) Has failed to enforce time, place, 
and manner policies established by the 
covered school such that the military 
recruiters experience an inferior or un-
safe recruiting climate, as schools 
must allow military recruiters on cam-
pus and must assist them in whatever 
way the school assists other employers; 

(6) Has through policy or practice in 
effect denied students permission to 
participate, or has prevented students 
from participating, in recruiting ac-
tivities; or 

(7) Has an anti-ROTC policy or prac-
tice, as defined in this rule, regardless 
of when implemented. 

(b) The limitations established in 
paragraph (a) of this section shall not 
apply to a covered school if the Sec-
retary of Defense determines that the 
covered school: 

(1) Has ceased the policies or prac-
tices defined in paragraph (a) of this 
section; 

(2) Has a long-standing policy of paci-
fism (see § 216.3(j)) based on historical 
religious affiliation; 

(3) When not providing requested ac-
cess to campuses or to students on 
campus, certifies that all employers 
are similarly excluded from recruiting 
on the premises of the covered school, 
or presents evidence that the degree of 
access by military recruiters is the 
same access to campuses or to students 
on campuses provided to the non-
military recruiters; 

(4) When not providing any student- 
recruiting information, certifies that 
such information is not maintained by 
the covered school; or that such infor-
mation already has been provided to 
the Military Service concerned for that 
current semester, trimester, quarter, 
or other academic term, or within the 
past 4 months (for institutions without 
academic terms); or 

(5) When not providing student-re-
cruiting information for a specific stu-
dent certifies that the student con-
cerned has formally requested, in writ-
ing, that the covered school withhold 
this information from all third parties. 

(c) A covered school may charge mili-
tary recruiters a fee for the costs in-
curred in providing access to student- 
recruiting information when that insti-
tution can certify that such charges 
are the actual costs, provided that such 
charges are reasonable, customary and 
identical to fees charged to other em-
ployers. 

(d) An evaluation to determine 
whether a covered school maintains a 
policy or practice covered by para-
graphs (a)(1) through (a)(6) of this sec-
tion shall be undertaken when: 

(1) Military recruiting personnel are 
prohibited, or in effect prevented, from 
the same access to campuses or access 
to students on campuses provided to 
nonmilitary recruiters, or are denied 
access to student-recruiting informa-
tion; 

(2) Information or alerts on military 
visits are not distributed at least on 
par with nonmilitary recruiters since 
schools offering such services to non-
military recruiters must also send e- 
mails, post notices, etc., on behalf of 
the military recruiter to comply with 
the Solomon Amendment; 

(3) Military recruiters are prohibited 
from scheduling their visits at re-
quested times that coincide with non-
military recruiters’ visits to its cam-
pus if this results in a greater level of 
access for other recruiters than for the 
military as schools must ensure their 
recruiting policy operates in such a 
way that military recruiters are given 
access to students equal to that pro-
vided to any other employer; 

(4) Military recruiters do not receive 
a mainstream recruiting location 
amidst nonmilitary employers to allow 
unfettered access to interviewees since 
military recruiters must be given the 
same access as recruiters who comply 
with the school’s nondiscrimination 
policy; 

(5) The school has failed to enforce 
time, place, and manner policies estab-
lished by that school such that mili-
tary recruiters experience an unsafe re-
cruiting climate, as schools must allow 

VerDate Mar<15>2010 10:37 Aug 12, 2010 Jkt 220125 PO 00000 Frm 00426 Fmt 8010 Sfmt 8010 Y:\SGML\220125.XXX 220125er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



417 

Office of the Secretary of Defense § 216.5 

military recruiters on campus and 
must assist them in whatever way the 
school chooses to assist other employ-
ers; 

(6) Evidence is discovered of an insti-
tution-sponsored policy or practice 
that in effect denied students permis-
sion to participate, or prevented stu-
dents from participating in recruiting 
activities. 

(7) The costs being charged by the 
school for providing student-recruiting 
information are believed by the mili-
tary recruiter to be excessive, and the 
school does not provide information 
sufficient to support a conclusion that 
such are the actual costs, provided that 
they are reasonable and customary, 
and are identical to those costs 
charged to other employers; or 

(8) The covered school is unwilling to 
declare in writing, in response to an in-
quiry from a representative of a DoD 
Component or a representative from 
the Department of Homeland Security, 
that the covered school does not have a 
policy or practice of prohibiting, or in 
effect preventing, the Secretary of a 
Military Department or Secretary of 
Homeland Security from the same ac-
cess to campuses or access to students 
on campuses provided to nonmilitary 
recruiters, or access to student-recruit-
ing information by military recruiters 
for purposes of military recruiting. 

(e) An evaluation to determine 
whether a covered school has an anti- 
ROTC policy covered by paragraph 
(a)(7) of this section shall be under-
taken when: 

(1) A Secretary of a Military Depart-
ment or designee cannot obtain permis-
sion to establish, maintain, or effi-
ciently operate a unit of the Senior 
ROTC; or 

(2) Absent a Senior ROTC unit at the 
covered school, students cannot obtain 
permission from a covered school to 
participate, or are effectively pre-
vented from participating, in a unit of 
the Senior ROTC at another institu-
tion of higher education. 

§ 216.5 Responsibilities. 
(a) The PDUSD(P&R), under the 

Under Secretary of Defense for Per-
sonnel and Readiness, shall: 

(1) Not later than 45 days after re-
ceipt of the information described in 

paragraphs (b)(3) and (c)(1) of this sec-
tion: 

(i) Inform the Office of Naval Re-
search (ONR) and the Director, Defense 
Finance and Accounting Service that a 
final determination will be made so 
those offices can make appropriate 
preparations to carry out their respon-
sibilities should a covered school be de-
termined ineligible to receive federal 
funds. 

(ii) Make a final determination under 
10 U.S.C. 983, as implemented by this 
part, and notify any affected school of 
that determination and its basis, and 
that the school is therefore ineligible 
to receive covered funds as a result of 
that determination. 

(iii) Disseminate to Federal entities 
affected by the decision, including the 
DoD Components and the GSA, and to 
the Secretary of Education and the 
head of each other department and 
agency the funds of which are subject 
to the determination, the names of the 
affected institutions identified under 
paragraph (a)(1)(ii) of this section. 

(iv) Notify the Committees on Armed 
Services of the Senate and the House of 
Representatives of the affected institu-
tions identified under paragraph 
(a)(1)(ii) of this section. 

(v) Inform the affected school identi-
fied under paragraph (a)(1)(ii) of this 
section that its funding eligibility may 
be restored if the school provides suffi-
cient new information that the basis 
for the determination under paragraph 
(a)(1)(ii) of this section no longer ex-
ists. 

(2) Not later than 45 days after re-
ceipt of a covered school’s request to 
restore its eligibility: 

(i) Determine whether the funding 
status of the covered school should be 
changed, and notify the applicable 
school of that determination. 

(ii) Notify the parties reflected in 
paragraphs (a)(1)(i), (a)(1)(iii), and 
(a)(1)(iv) of this section when a deter-
mination of funding ineligibility (para-
graph (a)(1)(ii) of this section) has been 
rescinded. 

(3) Publish in the FEDERAL REGISTER 
each determination of the 
PDUSD(P&R) that a covered school is 
ineligible for contracts and grants 
made under 10 U.S.C. 983, as imple-
mented by this part. 
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