
621 

Office of the Secretary of Defense § 264.3 

and technical information. DoD Direc-
tive 2000.3, ‘‘Technical Property Inter-
change Agreements’’, dated April 15, 
1954, is hereby superseded and can-
celled. Delegation published at 19 FR 
2523 is cancelled. 

§ 264.2 Scope. 

This part applies to the activities of 
all Department of Defense personnel 
involved in the international inter-
change for defense purposes of patent 
rights and technical information. The 
policy prescribed herein applies to un-
classified as well as classified informa-
tion, owned by the United States Gov-
ernment or privately owned, but does 
not apply to patents, patent applica-
tions, and technical information in the 
field of atomic energy. 

§ 264.3 Background. 

(a) Pursuant to the provisions of the 
Mutual Security Act of 1954, as amend-
ed, and of predecessor legislation su-
perseded by that Act, the United 
States has entered into agreements for 
the Interchange of Patent Rights and 
Technical Information for Defense Pur-
poses with Australia, Belgium, Den-
mark, France, the Federal Republic of 
Germany, Greece, Italy, Japan, The 
Netherlands, Norway, Portugal, Spain, 
Turkey, and the United Kingdom. The 
agreements, which are published in the 
Treaties and Other International Act 
Series, are basically similar in sub-
stance but are not identical. Under the 
agreements: 

(1) Each government undertakes to 
facilitate the interchange of privately 
owned patent rights and of technical 
information through the medium of 
commercial relationships, to the ex-
tent permitted by the laws and secu-
rity requirements of the contracting 
governments. 

(2) When technical information is 
supplied by one government to the 
other for information only, the recipi-
ent government undertakes to treat 
the information as disclosed in con-
fidence and to use its best endeavors to 
ensure that the information is not 
dealt with in any manner likely to 
prejudice the rights of the owner to ob-
tain patent or similar statutory pro-
tection. 

(3) When technical information sup-
plied by one government to the other 
discloses an invention which is the sub-
ject of a patent or patent application 
held in secrecy in the country of ori-
gin, the recipient government under-
takes to accord similar treatment to a 
corresponding patent application filed 
in that country. 

(4) When privately owned technical 
information is released by one govern-
ment to the other and the recipient 
government uses or disclosed the infor-
mation, the owner shall, subject to the 
extent that the owner may be entitled 
thereto under the applicable law and 
subject to arrangements between the 
contracting governments regarding the 
assumption as between them of liabil-
ity for compensation, receive prompt, 
just and effective compensation for 
such use and for any damages resulting 
from such use or disclosure. 

(5) Each government is entitled to 
use for defense purposes without cost 
any invention which the other govern-
ment (including government corpora-
tions) owns or to which it has the right 
to grant a license to use, except to the 
extent that there may be liability to 
any private owner of an interest in the 
invention. 

(b) Each of these agreements estab-
lishes a Technical Property Committee 
consisting of a representative of each 
contracting government, whose func-
tion it is to consider and make rec-
ommendations to the contracting gov-
ernments on all matters relating to the 
subject of the agreement and to assist 
where appropriate in the negotiation of 
commercial or other agreements for 
the use of patent rights and technical 
information in the military assistance 
program. 

(1) The Patent Advisor assigned to 
the Defense Staff of the U.S. Mission to 
the North Atlantic Treaty Organiza-
tion and European Regional Organiza-
tions (USRO), Paris, France, is the 
United States representative to the 
Technical Property Committees in Eu-
rope. The J–4, Hq. United States Forces 
Japan, Tokyo, Japan is the United 
States representative to the United 
States-Japanese Technical Property 
Committee. A member of the Office of 
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Assistant General Counsel, Inter-
national Affairs, Office of the Sec-
retary of Defense, is the United States 
representative to the United States- 
Australian Technical Property Com-
mittee. The appropriate representative 
should be consulted on all problems 
dealing with patent rights, technical 
information and related matters under 
the agreements. 

(2) These representatives receive pol-
icy guidance from the Department of 
Defense. The Assistant Secretary of 
Defense for International Security Af-
fairs is responsible within the Depart-
ment of Defense for transmitting such 
policy guidance through appropriate 
channels. Guidance transmitted for the 
United States representative in Europe 
shall be forwarded to the Defense Advi-
sor, USRO; guidance transmitted for 
the United States representative in 
Japan shall be transmitted to the Com-
manding General, United States Forces 
Japan. 

(c) Department of Defense problems 
arising in the United States in connec-
tion with the interchange of patent 
rights and privately owned technical 
information should be referred to the 
patent activity of the appropriate Mili-
tary Department. 

[25 FR 14456, Dec. 31, 1960, as amended at 26 
FR 1993, Mar. 8, 1961; 26 FR 6479, July 19, 1961] 

§ 264.4 Policy. 
It is the policy of the Department of 

Defense to encourage and facilitate 
international interchanges of patent 
rights and technical information to 
further the common defense of the 
United States and friendly nations. In 
achieving this purpose, the following 
principles shall be observed. 

(a) Classified military information 
shall be released only through Govern-
ment channels and only when con-
sistent with the National Disclosure 
Policy, or when approved as an excep-
tion to that policy. 

(b) In accordance with the Congres-
sional policy prescribed by section 
413(a) of the Mutual Security Act of 
1954, as amended (22 U.S.C. 1933(a)), and 
pursuant to the bilateral agreements 
referred to in § 264.3, commercial rela-
tionships shall be utilized whenever ap-
propriate and to the maximum extent 
feasible in order to encourage the par-

ticipation of private enterprise in the 
Mutual Security Program, to relieve 
the Department of Defense of adminis-
trative burdens, and to reduce the 
costs to the United States of such 
interchanges. 

(c) In accordance with section 414 of 
the Mutual Security Act of 1954, as 
amended (22 U.S.C. 1934), the utiliza-
tion of commercial channels for the ex-
portation of unclassified privately 
owned technical information relating 
to articles designated as arms, ammu-
nition, and implements of war in the 
United States Munitions List shall be 
subject to the regulations issued by the 
Secretary of State pursuant to section 
414 of the Mutual Security Act of 1954, 
as amended (22 U.S.C. 1934) (Title 22 
CFR, chapter I, subchapter M). (The 
term ‘‘technical data’’ is used in those 
regulations to describe technical infor-
mation relating to such articles). 

(d) Technical information which 
might be privately owned may be re-
leased under paragraph (e) (1) or (2) of 
this section by Department of Defense 
Agencies to foreign governments if any 
one of the following conditions are 
met: 

(1) The owner expressly consents to 
the proposed release; 

(2) The United States, by contract or 
otherwise, has acquired or is entitled 
to acquire, the information under cir-
cumstances which permit the proposed 
release; or 

(3) The Secretary of the Military De-
partment concerned, or his designee, 
determines, under the authority of the 
Mutual Security Act of 1954, as amend-
ed, that: 

(i) The exigencies of the requirement 
for release to further the common de-
fense do not allow sufficient time to 
obtain the consent of the owner; or 

(ii) The owner refuses consent and 
the best interests of the United States 
would be served by the release. 

(e) In accordance with the provisions 
of the agreements referred to in § 264.3, 
the release to foreign governments by 
Department of Defense agencies of 
technical information which might be 
privately owned shall normally be in 
accord with the following two step pro-
cedure: 

(1) Release for information only. 
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