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agency or office with a DoD Compo-
nent. National security intelligence in-
vestigations include background secu-
rity investigations and those investiga-
tions conducted for the purpose of ob-
taining affirmative or counterintel-
ligence information. 

(3) The right of individual litigants 
to investigative records currently 
available by law (such as, the Jencks 
Act, 18 U.S.C. 3500)) is not diminished. 

(4) Exclusions. Excluded from exemp-
tion 7 are the following two situations 
applicable to the Department of De-
fense. (Components considering invok-
ing an exclusion should first consult 
with the Department of Justice, Office 
of Information and Privacy.): 

(i) Whenever a request is made that 
involves access to records or informa-
tion compiled for law enforcement pur-
poses, and the investigation or pro-
ceeding involves a possible violation of 
criminal law where there is reason to 
believe that the subject of the inves-
tigation or proceeding is unaware of its 
pendency, and the disclosure of the ex-
istence of the records could reasonably 
be expected to interfere with enforce-
ment proceedings, Components may, 
during only such times as that cir-
cumstances continues, treat the 
records of information as not subject 
to the FOIA. In such situation, the re-
sponse to the requester will state that 
no records were found. 

(ii) Whenever informant records 
maintained by a criminal law enforce-
ment organization within a DoD Com-
ponent under the informant’s name or 
personal identifier are requested by a 
third party using the informant’s name 
or personal identifier, the Component 
may treat the records as not subject to 
the FOIA, unless the informant’s sta-
tus as an informant has been officially 
confirmed. If it is determined that the 
records are not subject to 5 U.S.C. 
552(b)(7), the response to the request 
will state that no records were found. 

(h) Number 8 (U.S.C. 552 (b)(8)). Those 
contained in or related to examination, 
operation or condition reports prepared 
by, on behalf of, or for the use of any 
agency responsible for the regulation 
or supervision of financial institutions. 

(i) Number 9 (5 U.S.C. 552(b)(9)). Those 
containing geological and geophysical 

information and data (including maps) 
concerning wells. 

Subpart D [Reserved] 

Subpart E—Release and 
Processing Procedures 

§ 286.22 General provisions. 
(a) Public information. (1) Since the 

policy of the Department of Defense is 
to make the maximum amount of in-
formation available to the public con-
sistent with its other responsibilities, 
written requests for a DoD record made 
under the provisions of 5 U.S.C. 
552(a)(3) of the FOIA may be denied 
only when: 

(i) Disclosure would result in a fore-
seeable harm to an interest protected 
by a FOIA exemption, and the record is 
subject to one or more of the exemp-
tions of FOIA. 

(ii) The record has not been described 
well enough to enable the DoD Compo-
nent to locate it with a reasonable 
amount of effort by an employee famil-
iar with the files. 

(iii) The requester has failed to com-
ply with the procedural requirements, 
including the written agreement to pay 
or payment of any required fee imposed 
by the instructions of the DoD Compo-
nent concerned. When personally iden-
tifiable information in a record is re-
quested by the subject of the record or 
the subject’s attorney, notarization of 
the request, or a statement certifying 
under the penalty of perjury that their 
identity is true and correct may be re-
quired. Additionally, written consent 
of the subject of the record is required 
for disclosure from a Privacy Act Sys-
tem of records, even to the subject’s at-
torney. 

(2) Individuals seeking DoD informa-
tion should address their FOIA re-
quests to one of the addresses listed in 
appendix B of this part. 

(b) Requests from private parties. The 
provisions of the FOIA are reserved for 
persons with private interest as op-
posed to U.S. Federal Agencies seeking 
official information. Requests from pri-
vate persons will be made in writing, 
and should clearly show all other ad-
dressees within the Federal Govern-
ment to which the request was also 

VerDate Mar<15>2010 10:37 Aug 12, 2010 Jkt 220125 PO 00000 Frm 00722 Fmt 8010 Sfmt 8010 Y:\SGML\220125.XXX 220125er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



713 

Office of the Secretary of Defense § 286.23 

sent. This procedure will reduce proc-
essing time requirements, and ensure 
better inter- and intra-agency coordi-
nation. However, if the requester does 
not show all other addressees to which 
the request was also sent, DoD Compo-
nents shall still process the request. 
DoD Components should encourage re-
questers to send requests by mail, fac-
simile, or by electronic means. Disclo-
sure of records to individuals under the 
FOIA is considered public release of in-
formation, except as provided for in 
§ 286.4(f) and § 286.12. 

(c) Requests from government officials. 
Requests from officials of State or 
local Governments for DoD Component 
records shall be considered the same as 
any other requester. Requests from 
members of Congress not seeking 
records on behalf of a Congressional 
Committee, Subcommittee, either 
House sitting as a whole, or made on 
behalf of their constituents shall be 
considered the same as any other re-
quester (see also § 286.4(f) and para-
graph (d) of this section). Requests 
from officials of foreign governments 
shall be considered the same as any 
other requester. Requests from officials 
of foreign governments that do not in-
voke the FOIA shall be referred to ap-
propriate foreign disclosure channels 
and the requester so notified. 

(d) Privileged release outside of the 
FOIA to U.S. Government officials. (1) 
Records exempt from release to the 
public under the FOIA may be dis-
closed in accordance with DoD Compo-
nent regulations to agencies of the 
Federal Government, whether legisla-
tive, executive, or administrative, as 
follows: 

(i) In response to a request of a Com-
mittee or Subcommittee of Congress, 
or to either House sitting as a whole in 
accordance with DoD Directive 5400.4. 

(ii) To other Federal Agencies, both 
executive and administrative, as deter-
mined by the head of a DoD Component 
or designee. 

(iii) In response to an order of a Fed-
eral court, DoD Components shall re-
lease information along with a descrip-
tion of the restrictions on its release to 
the public. 

(2) DoD Components shall inform of-
ficials receiving records under the pro-
visions of this paragraph that those 

records are exempt from public release 
under the FOIA. DoD Components also 
shall advise officials of any special 
handling instructions. Classified infor-
mation is subject to the provisions of 
DoD 5200.1–R, and information con-
tained in Privacy Act systems of 
records is subject to DoD 5400.11–R. 

(e) Consultation with affected DoD 
component. (1) When a DoD Component 
receives a FOIA request for a record in 
which an affected DoD organization 
(including a Combatant Command) has 
a clear and substantial interest in the 
subject matter, consultation with that 
affected DoD organization is required. 
As an example, where a DoD Compo-
nent receives a request for records re-
lated to DoD operations in a foreign 
country, the cognizant Combatant 
Command for the area involved in the 
request shall be consulted before a re-
lease is made. Consultations may be 
telephonic, electronic, or in hard copy. 

(2) The affected DoD Component shall 
review the circumstances of the re-
quest for host-nation relations, and 
provide, where appropriate, FOIA proc-
essing assistance to the responding 
DoD Component regarding release of 
information. Responding DoD Compo-
nents shall provide copies of responsive 
records to the affected DoD Component 
when requested by the affected DoD 
Component. The affected DoD Compo-
nent shall receive a courtesy copy of 
all releases in such circumstances. 

(3) Nothing in paragraphs (e)(1) and 
(e)(2) of this section shall impede the 
processing of the FOIA request ini-
tially received by a DoD Component. 

§ 286.23 Initial determinations. 

(a) Initial denial authority. (1) Compo-
nents shall limit the number of IDAs 
appointed. In designating its IDAs, a 
DoD Component shall balance the goals 
of centralization of authority to pro-
mote uniform decisions and decen-
tralization to facilitate responding the 
each request within the time limita-
tions of the FOIA. 

(2) The initial determination whether 
to make a record available upon re-
quest may be made by any suitable of-
ficial designated by the DoD Compo-
nent in published regulations. The 
presence of the marking ‘‘For Official 
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