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§643.126

(c) Rents will be collected locally and
turned over to the nearest Army Fi-
nance and Accounting Officer for de-
posit in accordance with procedure set
forth in AR 37-103. A copy of the Cash
Collection Voucher (DD Form 1131) will
be forwarded to the appropriate DE.

§643.126 Transportation licenses.

Installation commanders are author-
ized to grant revocable licenses and to
revoke such licenses in the name of an
by authority of the SA, for bus and
taxicab service on installations. The
following policy will be observed in
granting such licenses; however, if real
estate is required to be leased in ac-
cordance with paragraph (e) of this sec-
tion, no commitment will be made to
grant licenses until approval is re-
ceived for the lease.

(a) One or more licenses (revocable at
will and for a period not to exceed 5
years) may be granted, based upon the
free competitive proposals of all avail-
able companies or individuals.

(b) DD Form 694 (Transportation Li-
cense Military Reservation) will be
used for this purpose.

(c) Only duly licensed operators will
be permitted to operate on installa-
tions.

(d) No distinction will be drawn be-
tween taxicab and bus transportation.

(e) If use of Government property is
desired for such purposes as at bus sta-
tion, waiting rooms, storage space, of-
fices in connection with the proposed
transportation service, application for
a lease will be forwarded to the appro-
priate DE for processing.

(f) Licenses may be revoked by the
installation commander for breach of
any condition of the license and for
military necessity.

(g) The installation commander will
furnish a copy of each such license,
through channels, to the MACOM or to
the head of the agency having com-
mand responsibility.

§643.127 Quarters.

The assignment and rental of quar-
ters to civilian employees and other
nonmilitary personnel will be accom-
plished in accordance with AR 210-50.
Responsibility of the Corps of Engi-
neers for the establishment of rental
rates for quarters rented to civilian
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and military personnel is set forth in
AR 210-12.

§643.128 Veterans’ conventions.

Without reference to higher author-
ity, MACOM may lend certain Army
real property (including the use of un-
occupied barracks) to national vet-
erans’ organizations for use at State or
national conventions or for national
youth, athletic, or recreational tour-
naments sponsored by those organiza-
tions in accordance with AR 725-1.

§643.129 Youth groups.

(a) Installation commanders may
grant revocable-at-will licenses for
one-time use, or for intermittent or
continuing use of available meeting
room facilities, without monetary con-
sideration, to on-post youth groups
such as the Boy Scouts, Girl Scouts,
and Little League.

(b) Installation commanders may
grant revocable-at-will licenses for
one-time use, or for intermittent or
continuing wuse, to off-post youth
groups such as the Boy Scouts, Girl
Scouts, and the Little League for non-
exclusive use of recreational areas or
unimproved land areas within military
reservations for recreational or camp-
ing purposes. Licenses will be granted
for up to a period of 1 year without
monetary consideration and will pro-
vide for a hold-harmless clause with re-
spect to any and all claims against the
Government and will require the repair
of any damage or destruction resulting
from such use.

§643.130 Joint Carrier Military Traffic
Offices (JAMTO, JBMTO, JRMTO,
SAMTO).

Installation commanders will furnish
office space without charge for JCMTO
offices established in accordance with
AR 55-355.
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AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 3012, un-
less otherwise noted.

SOURCE: 44 FR 3168, Jan. 15, 1979, unless
otherwise noted.

116



Department of the Army, DoD

Subpart A—Project Planning

§644.1 Preface.

Subpart A sets out basic procedures
to be followed in planning and sched-
uling for the acquisition of lands in
connection with Military and Civil
Works projects. It is not intended to be
taken as absolute, without modifica-
tion, but more as a guide to insure all
aspects involved and potential prob-
lems are fully considered in planning
for the acquisition of additional lands.
Proper planning in the initial stages of
any project can and should eliminate
unnecessary delays during the acquisi-
tion phase.

C1viL, WORKS

§644.2 General.

(a) Purpose. Sections 644.2 through
644.8 describe the authorities and pro-
cedures of the Corps of Engineers relat-
ing to real estate planning and project
authorization for the acquisition of
land and interests therein for all water
resource projects.

(b) Applicability. These sections are
applicable to all Division and District
Engineers having civil works real es-
tate responsibilities.

(c) River and harbor and flood control
projects—(1) River and Harbor Projects.
The Act of Congress approved April 24,
1888 (33 U.S.C. 591) authorizes acquisi-
tion of land for river and harbor pur-
poses. These include the construction,
operation, maintenance and improve-
ment of both natural and artificial wa-
terways, the construction of locks and
dams, dikes, bulkheads, jetties, revet-
ment and other bank protection works,
and spoil disposal dikes and retaining
structures for construction and main-
tenance. Unless otherwise specified by
Congress, local interests furnish, free
of cost to the United States, all lands,
easements and rights-of-way required
for initial construction, operation and
subsequent maintenance. A cash con-
tribution may also be required if en-
hancement of land values results from
disposal of spoil dredged from project
areas (ER 1150-2-301 and EM 1120-2-101).

(2) Flood control projects. The Act of
Congress approved March 1, 1917 (33
U.S.C. 701) authorizes acquisition of
land for flood control purposes, and

§644.2

section 2 of the Act of Congress ap-
proved June 28, 1938, as amended (33
U.S.C. 701c-1), authorizes the acquisi-
tion of land and interests therein for
dam and reservoir projects, channel
improvements, and rectification
projects for flood control at Federal ex-
pense. Dam, reservoir and lake projects
are generally constructed entirely at
the expense of the United States and
are maintained and operated with the
use of Federal funds. Local interests
are not required to furnish lands, ease-
ments and rights-of-way for dam and
reservoir projects, unless specifically
authorized by law for small reservoirs
which provide localized flood protec-
tion (EM 1120-2-101). For local flood
protection projects, except channel im-
provement or channel rectification
projects authorized by the Flood Con-
trol Acts of 1936, 1937 and 1938, local in-
terests must provide, without cost to
the United States, all necessary lands,
easements, and rights-of-way. They
must also hold and save the United
States free from damages due to the
construction, operation and mainte-
nance of the project, except where such
damages are due to the fault or neg-
ligence of the United States or its con-
tractors, and maintain and operate all
the works after completion, in accord-
ance with regulations prescribed by the
Secretary of the Army. Channel im-
provement and channel rectification
projects authorized by the Acts of 1936,
1937 and 1938 are built entirely at Fed-
eral expense and no local cooperation
is required. Exceptions to these rules
are provided by law in the case of cer-
tain specific projects such as hurricane
protection, shore protection, beach ero-
sion control or other purposes. As in
river and harbor projects, a cash con-
tribution may also be required if en-
hancement of land values results from
disposal of spoil dredged from project
areas (ER 1150-2-301 and EM 1120-2-101).

(d) The navigational servitude. As a
general rule the United States does not
acquire interests in real estate which it
already possesses or over which juris-
diction is or can be legally exercised.
Irrespective of the ownership of the
banks and bed of a stream below ordi-
nary high water mark, and irrespective
of western water rights under the prior
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appropriation doctrine, no further Fed-
eral interest is required for navigation
projects in navigable streams below the
ordinary high water limit. It is re-
quired, therefore, that the acquisition
plan consider the extent of the naviga-
tional servitude.

(1) ER 1165-2-302 contains the prac-
tice and procedures regarding naviga-
tion.

(2) The navigational servitude affects
abutting uplands, in that the special
site value attributable to their loca-
tion near a navigable stream is non-
compensable. However, this has been
partially changed by section 111 of Pub.
L. 91-611. In all cases where real prop-
erty is acquired by the United States
for public use in connection with any
improvements of rivers, harbors, canals
or waterways of the United States, the
compensation to be paid shall be the
fair market value of such real property
based upon all uses to which such real
property may reasonably be put, in-
cluding its highest and best use, any of
which uses may be dependent upon ac-
cess to or utilization of such navigable
waters. In cases of partial acquisitions
of real property, no depreciation in the
value of any remaining real property
shall be recognized, and no compensa-
tion shall be paid for any severance to
the remaining real property which re-
sults from loss of or reduction of access
from the remaining real property to
the navigable waters because of the ac-
quisition of real property or the pur-
poses for which the real property is ac-
quired.

(3) Injury to private property within
or abutting non-navigable streams is
compensable if inflicted in the course
of an exercise of the navigation power
limited to the navigable mainstream.
U.S. v. Kansas City Life Ins. Co., 339 U.S.
799 (1950), U.S. v Cress, 243 U.S. 316
(1917).

(e) Buildings. Buildings for human oc-
cupancy, as well as other structures
which would interfere with the oper-
ation of the project, or which would be
substantially damaged by inundation,
are prohibited below the guide acquisi-
tion line unless otherwise specifically
approved by the Chief of Engineers.

(f) Estates. Standard estates for ac-
quisition of land or interests therein
are contained in Subpart C. Non-stand-
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ard estates should be submitted to
HQDA (DAEN-REA-P) WASH DC 20314
for approval.

§644.3 Navigation Projects.

(a) Land to be acquired in fee. All
lands necessary for permanent struc-
tures, construction areas, public access
areas and fish and wildlife purposes
will be acquired in fee. No interests
need be acquired in areas subject to the
Government’s right of navigational
servitude. Spoil disposal areas may be
acquired in fee upon approval of HQDA
(DAEN-REA-P).

(b) Lands over which easements are to
be acquired. (1) Permanent easements
are required for channel improvements,
navigation pools, navigation aids, and
spoil disposal areas for future mainte-
nance. Requirements for mnavigation
aids should be coordinated by the Dis-
trict Engineer with the local Coast
Guard District Commander.

(2) Temporary easements may be ac-
quired for temporary disposal of spoil,
and temporary construction and bor-
TOow areas.

(3) In navigation-only projects, the
right to permanently flood should be
acquired in all lands located within the
navigation pool and the right to occa-
sionally flood should be acquired in
lands above the pool. However, when
the area to be occasionally flooded
above the navigation pool consists of a
narrow band of land, the right to per-
manently flood may be taken therein,
to avoid acquisition of two different es-
tates from the same ownership, and/or
to reduce overall costs of acquisition.

§644.4 Reservoir Projects.

(a) Joint land acquisition policy for res-
ervoir projects. The joint policies of the
Department of the Interior and the De-
partment of the Army, governing the
acquisition of land for reservoir
projects, are published in the FEDERAL
REGISTER, dated February 22, 1962, Vol-
ume 27, page 1734. On July 2, 1966, the
Joint Policy was again published in 31
FR 9108 as follows:

A joint policy statement of the Depart-
ment of the Interior and the Department of
the Army was inadvertently issued as a No-
tice in 27 FR 1734. Publication should have
been made as a final rule replacing regula-
tions then appearing in 43 CFR Part 8. The
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policy as it appears in 27 FR 1734 has been
the policy of the Department of the Interior
and the Department of the Army since its
publication as a Notice and is now codified
as set forth below.

JOINT POLICIES OF THE DEPARTMENTS OF THE
INTERIOR AND OF THE ARMY RELATIVE TO
RESERVOIR PROJECT LANDS

Sec.

8.0 Acquisition of lands for reservoir
projects.

8.1 Lands for reservoir construction and op-
eration.

8.2 Additional lands for -correlative pur-
poses.

8.3 Easements.

8.4 Blocking out.
8.5 Mineral rights.
8.6 Buildings.

AUTHORITY: The provisions of this Part 8
issued under Sec. 7, 32 Stat. 389, sec. 14, 53
Stat. 1197; 43 U.S.C. 421, 389.

8.0 Acquisition of lands for reservoir projects.
Insofar as permitted by law, it is the policy
of the Departments of the Interior and of the
Army to acquire, as a part of reservoir
project construction, adequate interest in
lands necessary for the realization of opti-
mum values for all purposes including addi-
tional land areas to assure full realization of
optimum present and future outdoor rec-
reational and fish and wildlife potentials of
each reservoir.

8.1 Lands for reservoir construction and op-
eration. The fee title will be acquired to the
following:

(a) Lands necessary for permanent struc-
tures.

(b) Lands below the maximum flowage line
of the reservoir including lands below a se-
lected freeboard where necessary to safe-
guard against the effects of saturation, wave
action, and bank erosion and to permit in-
duced surcharge operation.

(c) Lands needed to provide for public ac-
cess to the maximum flowage line as de-
scribed in paragraph 1b, or for operation and
maintenance of the project.

8.2 Additional lands for correlative purposes.
The fee title will be acquired for the fol-
lowing:

(a) Such lands as are needed to meet
present and future requirements for fish and
wildlife as determined pursuant to the Fish
and Wildlife Coordination Act.

(b) Such lands as are needed to meet
present and future public requirements for
outdoor recreation, as may be authorized by
Congress.

8.3 Easements. Easements in lieu of fee
title may be taken only for lands that meet
all of the following conditions:

(a) Lands lying above the storage pool.

(b) Lands in remote portions of the project
area.
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(c) Lands determined to be of no substan-
tial value for protection or enhancement of
fish and wildlife resources, or for public out-
door recreation.

(d) It is to the financial advantage of the
Government to take easements in lieu of fee
title.

8.4 Blocking out. Blocking out will be ac-
complished in accordance with sound real es-
tate practices, for example, on minor sec-
tional subdivision lines; and normally, land
will not be acquired to avoid severance dam-
age if the owner will waive such damage.

8.5 Mineral rights. Mineral, oil and gas
rights will not be acquired except where the
development thereof would interfere with
project purposes, but mineral rights not ac-
quired will be subordinated to the Govern-
ment’s right to regulate their development
in a manner that will not interfere with the
primary purposes of the project, including
public access.

8.6 Buildings. Buildings for human occu-
pancy as well as other structures which
would interfere with the operation of the
project for any project purpose will be pro-
hibited on reservoir project lands.

(b) Application of joint policy by Corps
of Engineers. In order to assure that the
water and land areas of reservoirs con-
structed by the Corps are available to
the public, the lands which provide ac-
cess along the shore of the reservoir
will be supplemented at selected loca-
tions for concentrated public use.
Where projects have either recreation
or fish and wildlife, or both, as project
purposes, additional lands will be ac-
quired as set out in the authorization
and specified in design memoranda.
The policy contemplates that the
United States own in fee a continuous
area of land around the reservoir above
the water level to insure ready access
along the shore. However, certain ex-
ceptions have been adopted, as set
forth hereinafter. Under the Joint Pol-
icy the Corps will take an adequate in-
terest in lands, including areas re-
quired for public access, to accomplish
all of the authorized purposes of the
project and thereby obtain maximum
public benefits therefrom. The state-
ments in the policy which define the
land interests to be acquired in par-
ticular areas are guidelines in applica-
tion of policy.

(1) Land to be acquired in fee. (i) Lands
necessary for the dam site, construc-
tion areas and permanent structures.

(i1) The lands below a guide contour
line (guide acquisition line) established
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with a reasonable freeboard allowance
above the top pool elevation for storing
water for flood control, navigation,
power, irrigation, and other purposes,
referred to in this paragraph as the
“full pool” elevation. In nonurban
areas generally, this freeboard allow-
ance will be established to include al-
lowances for induced surcharge oper-
ations plus a reasonable additional
freeboard to provide for adverse effects
of saturation, wave action and bank
erosion. Factors such as estimated fre-
quency of occurrence, probable accu-
racy of estimates, and relocation costs,
will be taken into consideration. Where
this freeboard does not provide a min-
imum of 300 feet horizontally from the
conservation pool, defined as the top of
all planned storage not devoted exclu-
sively to flood control, then the guide
acquisition line will be increased to
that extent. In the vicinity of urban
communities or other areas of highly
concentrated developments, the total
freeboard allowance between the full
pool elevation and the acquisition line
may be greater than prescribed for
nonurban areas generally, and shall be
sufficient to assure that major hazards
to life or unusually severe property
damages would not result from floods
up to the magnitude of the standard
project flood. In such circumstances,
however, consideration may be given to
easements rather than fee acquisition
for select sections if found to be in the
public interest. However, when the
project design provides a high level
spillway, the crest of which for econ-
omy of construction is substantially
higher than the storage elevation re-
quired to regulate the reservoir design
flood, the upper level of fee acquisition
will normally be at least equal to the
top elevation of spillway gates or crest
elevation of ungated spillway, and may
exceed this elevation if necessary to
conform with other criteria prescribed
herein.

(iii) Lands to be acquired for public
use, being those reflected in the Recre-
ation Resources Appendix of the Phase
I General Design Memorandum (ER
1120-2-400). The Phase I General Design
Memorandum is required to be pre-
pared and submitted for approval prior
to submission of the Real Estate De-
sign Memorandum.
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(iv) Lands required for operation and
maintenance of the project for:

(A) Frequently wused operational
areas.

(B) Clearing and disposition of debris.

(C) Maintenance, repair, and restora-
tion.

(D) Anticipated erosion.

(E) Safeguarding public health, and
malaria and mosquito control.

(F) Sanitation.

(v) Lands specifically authorized by
the Congress for recreation and fish
and wildlife purpose as defined by the
Federal Water Project Recreation Act
(Pub. L. 89-72) and Fish and Wildlife
Coordination Act of 1958 (Pub. L. 85—
624, 16. U.S.C. 661 et seq).

(A) All lands to be acquired for fish
and wildlife purposes, either mitiga-
tion enhancement lands or estates
therein required for other project pur-
poses, will be presented in such a way
as to distinguish clearly all such lands
under each of the separate authorities
involved. Specific guidance on fish and
wildlife resources is contained in ER
1120-2-400 and ER 1120-2-404.

(B) The purpose of Pub. L. 89-72 is to
provide a uniform policy with respect
to recreation and fish and wildlife ben-
efits and costs of Federal multiple-pur-
pose water resource projects, and for
other purposes.

(I) Pub. L. 89-72, as amended by sec-
tion 77 of Pub. L. 93-251, does, however,
create a unique provision relating to
local participation in the recreation
and fish and wildlife developments in
water resource projects. Provisions of
that Act, as amended, must be adhered
to and contracts for administration of
project lands and cost-sharing shall fol-
low the amendments contained in sec-
tion 77 of Pub. L. 93-251.

(2) Section 3(b) of Pub. L. 89-72 fur-
ther provides that, notwithstanding
the absence of an indication of intent
as specified above, lands may be pro-
vided in project planning which would
preserve the recreation and fish and
wildlife potential of the project for sub-
sequent development by local interests.
The act prescribes that local interests
must within 10 years after initial oper-
ation of the project enter into agree-
ments specified above. In the event
such agreements are not obtained, the
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proposed facilities cannot be con-
structed and the Corps may utilize the
lands acquired for any lawful purpose
within the Corps’ jurisdiction or may
offer said land for sale to its immediate
prior owner or his immediate heirs at
its appraised fair market value at the
time of disposal. In the event that an
agreement with the prior owner or his
heirs cannot be reached in 90 days, dis-
posal of the property will ensue pursu-
ant to usual disposal procedures.

(3) The provisions of Pub. L. 89-72, as
amended, are construed to apply to
planning for projects authorized in 1965
or thereafter. Accordingly, all planning
for future projects must be coordinated
with local interests as defined in the
law and all design memoranda relating
to land acquisition or development of
recreation or fish and wildlife areas
must clearly set forth the potential of
the project for such development and
the intent of local interests in ful-
filling the requirements of this law.

(4) Public Law 89-72, as amended,
does not impose a requirement for
local participation in all recreation
and fish and wildlife areas. Develop-
ment of recreation areas and planning
for fish and wildlife areas will be in ac-
cordance with the guidelines set forth
in this Chapter and related regulations.

(vi) Lands for resource preservation
and/or enhancement in fulfillment of
the National Environmental Policy Act
of 1969 (Pub. L. 91-190, 83 Stat. 852) and
Executive Order 11514 will be those ap-
proved in the authorizing document
and/or those approved in the Recre-
ation Resources Appendix of the Gen-
eral Design memorandum.

(vii) Uneconomic remnants required
to be purchased in fee under section
301(9) of Pub. L. 91-646.

(viii) Recommendations may be made
in the Real Estate Design Memo-
randum to eliminate lands from acqui-
sition located within the approved
guide acquisition line but above the
guide contour line which are highly de-
veloped or devoted to public uses such
as parks, golf courses, cemeteries, etc.
Also, where for reasons of steep ter-
rain, presence of highways and rail-
roads, severe severance, or for other
reasons, sound real estate practice in-
dicates requirement for some adjust-
ments in the area above the guide con-
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tour line, recommendations for such
adjustments will be included in the
real estate design memorandum, or
will be subsequently submitted with
proposed final real property acquisi-
tion lines, for approval of the Division
Engineer in accordance with §644.7.

(ix) Lands which will be covered by
any sediment delta that is expected to
form as the result of aggradation of
streams draining into the reservoir.
The estimate of this area shall be based
upon the probable sediment inflow for
a period at least equal to the economic
life of the project.

(2) Lands over which easements are to
be Acquired. (i) Lands in reservoir areas
of flood-control-only projects, which do
not provide conservation pools, except
as required for public access.

(ii) Lands required for a relatively
short time for temporary structures or
for use during the construction period
only.

(iii) The Joint Policy of 1962 provides
that flowage easements may be ac-
quired in reservoir projects if all four
conditions of Section 8-3 of the Joint
Policy are met. For the purposes of
land acquisition, to distinguish be-
tween fee and flowage easement ‘‘re-
mote portions of the project area’ as
referred to in Section 8-3 of the Joint
Policy are defined as those lands lying
upstream from the conservation pool
(the top elevation of all storage other
than that devoted exclusively to flood
control use) on the main stream and all
significant tributaries thereof.

(iv) Lands downstream from the dam
and required only for operational pur-
poses.

(v) In flood control projects which do
not have conservation pools, the right
to occasionally flood should be ac-
quired in all lands, except that the
right to permanently flood should be
acquired in those lands which may be
subjected to permanent flooding, as in
the case of a trash pool.

(3) Levees in lieu of acquisition. Where
construction of levees or flood walls
and necessary associated facilities for
protection of lands and properties lo-
cated within potential flowage limits
of a reservoir is proposed in lieu of ac-
quisition of fee title or easements over
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such properties, the protective struc-
tures shall meet the following min-
imum functional requirements:

(i) In urban communities or other
areas of highly concentrated develop-
ments where overtopping of levees
would result in major hazards to life or
unusually severe property damage
under anticipated future conditions,
levee grades and designs shall be ade-
quate to withstand without failure the
occurrence of the standard project
flood, assuming the reservoir is filled
to highest level that is reasonably like-
ly to prevail at the beginning of such a
flood.

(ii) Under circumstances where it can
be reasonably shown that possible
overtopping of protective levees or
flood walls as proposed would not re-
sult in unusual hazards to life or major
property damage, levee grades shall be
as high as economically practicable in
consideration of apparent risks and
costs involved, and flowage easements
or other appropriate assurances from
local interests shall be obtained insofar
as necessary to protect the Govern-
ment in the event the protective struc-
tures are overtopped.

§644.5 Mineral Acquisition Practices.

(a) Procedure. The procedure of the
Corps of Engineers in acquiring the
necessary land or interests therein to
accommodate projects authorized by
the Congress is to permit the reserva-
tion of the minerals in the land, unless
the reservation is inimical to the oper-
ation of the project. In all cases where-
in a reservation is permitted, the min-
eral interests are subordinated to the
primary project purposes, including
public access and preservation of envi-
ronmental quality.

(b) General. (1) The multiplicity of
ownerships in mineral interests, the
variety of minerals and the different
methods of mineral exploration, recov-
ery and production make it impracti-
cable to define in advance specific
guidelines concerning the reservation
of mineral interests and their subordi-
nation to primary project purposes in
any given project. The initial planning
documents, real estate design memo-
randa, and master plans will fully dis-
cuss and consider the extent of acquisi-
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tion and/or reservation of mineral in-
terests.

(2) Generally fee title to all sub-
surface interests will be acquired in
areas required for all structures, areas
required for project operations and
public use including access, and in
areas where the value of the subsurface
interests is nominal. Reservation of
coal, oil, gas and other minerals will be
permitted whenever any aspect of min-
eral development will not interfere
with project purposes. The reservation
of mineral rights will be predicated
upon the Government’s right to so reg-
ulate their development as to elimi-
nate any interference with project pur-
poses and to minimize any adverse im-
pact on the environment including aes-
thetic values.

(c) Reservation of Minerals. (1) When it
has been determined that the reserva-
tion of minerals will not interfere with
the purposes of the project, the min-
erals will be subordinated in accord-
ance with the following guidelines:

(i) The estate providing for the subor-
dination will not be utilized unless ap-
proved by HQDA (DAEN-REA).

(ii) Any subordination agreement, to-
gether with additional regulations in-
corporated by reference, must clearly
define:

(A) The rights and obligations of the
Government and the mineral owner,
operator, and/or lessee.

(B) The control to be exercised over
site development for mining purposes.

(C) Required land reclamation or res-
toration.

(D) Restrictions against pollution
and degradation of project environ-
ment and aesthetics.

(E) Provisions for compliance inspec-
tion by the Government of all site de-
velopment and mining activities over
which the Government has control
under paragraph (¢)(1)(ii)(B) of this sec-
tion.

(2) After execution of a subordination
agreement as provided above, the Dis-
trict Engineer will develop a program
for the surveillance of mineral activi-
ties at each project.

(3) The representatives of the Divi-
sion and District Engineers are to be
fully informed concerning the rights
and responsibilities of the Government
and the mineral owner and/or operator
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under the terms of the estates acquired
for the subordination of minerals, and
will periodically inspect all mining ac-
tivities to insure compliance with the
terms of the subordination agreement
and any plan incorporated by reference
into such agreement.

(d) Off-project mineral activity. In con-
nection with all drainage basins, where
there is present or potential mineral
activity upstream from a project or
nearby lands outside the project limits,
the District Engineer will:

(1) Establish and maintain liaison
with Federal and State agencies having
responsibility for the regulation of
mineral activities and the control of
environment in order to prevent ad-
verse effects of mining on the project.

(2) Institute a system for monitoring
adverse effects on the project such as
sedimentation and acid drainage.

(3) Take steps to insure that Corps
personnel in charge of the project are
familiar with State and Federal laws
governing the control of mineral recov-
ery and the environment, as well as the
Federal or State agencies responsible
for the enforcement of such laws.

(4) Division and District Engineers
are requested to use the Refuse Act of
1899 and any other legal remedies that
may be appropriate in a particular sit-
uation in order to protect the interests
of the United States and preserve the
integrity of the project.

§644.6 Feasibility Reports and Design
Memoranda.

(a) Feasibility investigations and re-
ports. Survey investigations and re-
ports are the studies and reports, spe-
cifically authorized by Congress and
made by Division and District Engi-
neers as assigned by the Chief of Engi-
neers, to determine the scope, jus-
tification, and degree of Federal inter-
est in protection and development of
harbors, waterways, shores and beach-
es, and river basins. For water resource
projects the reports include determina-
tion of needs of alternative plans of
protection and development to be con-
sidered for recommendation to Con-
gress for authorization as Federal
projects. Survey reports should clearly
specify real estate requirements, both
immediate and prospective, and the re-
sponsibilities of Federal and non-Fed-
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eral agencies relative thereto. The real
estate estimates in the reports should
be recent enough to be meaningful for
the purpose intended. Documentation
regarding the estimates, such as when
and by whom made, nature and extent
of field investigation, search for com-
parable sales and similar factual mate-
rial, shall be maintained.

(b) Phase I and Phase II General De-
sign Memoranda. (1) The General Design
Memorandum (GDM) is a report on an
authorized project. Its form and con-
tent are set forth in ER 1110-2-1150. It
includes a real estate section, which
consists of a general discussion of real
estate requirements for the project,
recommendations as to estates to be
acquired, a gross appraisal of the nec-
essary land and interests therein, and
other features considered desirable to
present all major real estate problems
and to recommend solutions. Subject
to the availability of data, minerals in
the project area should be covered in
the manner set forth in §644.5. Detailed
sales data are not necessary, but may
be included if it is anticipated that rec-
ommendations will be made for early
acquisition of interior tracts.

(2) Real Estate personnel will prepare
the real estate section of the GDM. The
requirements for current real estate es-
timates and necessary documentation
thereof contained in §644.6(a) are also
applicable to this paragraph.

(c) Real Estate Design Memoranda. (1)
Following approval of the Phase I
GDM, a Real Estate Design Memo-
randum (REDM) will be prepared by
the Division or District Engineer. Ap-
proval of the REDM shall be in accord-
ance with ER 1110-2-1150, para 21b(2)(j).
No land shall be acquired for the
project without approval of the initial
REDM except (i) in the case of an ad-
vance land acquisition situation, (ii)
acquisition for 1local cooperation
project, or (iii) when a letter-type
REDM has been submitted. The REDM
will include the following in the order
set forth below:

(A) A statement that this REDM is
tentative in nature for planning pur-
poses only and that both the final real
property acquisition lines and the esti-
mate of value are subject to change
even after approval of this REDM.
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(B) Project authorization, designa-
tion, location and date of approval of
GDM Phase I, including the Recreation
Resources Appendix (App A, ER 1110-2—
1150).

(C) General description of the area
and estimated total acreage. The total
acreage will be broken down as to fee
and easement areas. The fee will be fur-
ther broken down to indicate, sepa-
rately, the estimated acreage required
for the various authorized project pur-
poses.

(D) If any Government-owned land is
within the area, indicate the Govern-
ment’s estate, degree of interest re-
quired for project purposes, and views
of the local representative of the con-
trolling agency as to use for project
purposes (see Act of July 26, 1956 (70
Stat. 666) with respect to national for-
est land).

(E) Appraisal information containing
a general statement as to character,
present use and highest and best use of
the land, local economic conditions
which may affect the trend of real es-
tate values in the community and the
gross estimate of value for the area to
be acquired under the REDM. The gross
appraisal on which this estimate is
based should be forwarded concurrently
to HQDA (DAEN-REE) WASH DC 20314.

(F) Information necessary to ascer-
tain responsibility under Pub. L. 91-646
including but not limited to the fol-
lowing:

(I) The number of persons, farms and
businesses to be displaced.

(2) An estimate of all costs, including
contingencies to be incurred as a result
of compliance with Pub. L. 91-646. Part
641 of this subchapter sets out the
items to be considered in estimating
these costs.

(3) Information regarding the avail-
ability of replacement housing.

(G) Estimated cost to the United
States of lands, easements, and rights-
of-way necessary for acquisition by the
United States for:

(I) Access roads to project area. A
statement will be included as to wheth-
er existing public roads will be utilized
within the purview of 33 U.S.C. 701r-1
or new rights-of-way for access roads
will be acquired, with the estimated
cost of such new rights-of-way. The
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proposed plan of access during con-
struction will be fully described.

(2) Relocation of highways, roads,
railroads, pipelines, and utilities (ER
1180-1-1, Section 73). Statement will be
included as to whether the Government
or the owner(s) will acquire new rights-
of-way, if any, necessary for the var-
ious relocations.

(H) Number of structures and facili-
ties which will come within the pur-
view of section 111 of the Act of Con-
gress approved July 3, 1958 (Pub. L. 85—
500), and a preliminary estimate of
Government costs (ER 1180-1-1, Section
73).

(I) A study, in accordance with §644.5,
of present or anticipated mineral activ-
ity in the vicinity of the project which
may affect the operation thereof. A
recommendation including cost esti-
mate, if applicable, regarding the ac-
quisition of the minerals should also be
included in this section of the REDM.

(J) A discussion of standing timber
and other vegetative cover in proposed
recreation areas and other areas above
the conservation pool which have
recreation or scenic value. Rec-
ommendations should be made as to
the significance of such timber and
cover and as to whether reservation of
standing timber should be permitted in
the various parts of the fee area.

(K) A map(s) showing the area which
is the subject of the REDM, indicating
the acquisition guide line, contour line,
the tentative blocked out fee line, mul-
tipurpose pool, and lands in which the
acquisition of easements is rec-
ommended. The map(s) will show,
where appropriate, the dam site, con-
struction area, borrow areas, spoil
areas, public access areas, fish and
wildlife areas, and recreation areas. In
addition, the appropriate map(s) will
have outlined thereon the items of con-
struction or major project features. Ac-
cess roads and railroad rights-of-way
required for these areas will also be
shown. Chapter 3 of ER 405-1-12 relates
to the preparation of maps. With re-
spect to a project where it is planned
to submit several REDMs covering por-
tions of the project, the initial REDM
will contain a map showing the entire
project, with the information shown
thereon as indicated above, insofar as
this information covering the entire
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project is then available. All subse-
quent REDMs will contain the same
type of map, on which will be shown
the area(s) on which REDMs have been
previously submitted with each such
area keyed to the number of its REDM.
Maps shall be of sufficient scale to be
legible and to permit ready interpreta-
tion of pertinent features.

(L) An aerial mosaic, if available, to
provide a pictorial support to the rest
of the report concerning involved prob-
lems.

(M) Discussion relating to the acqui-
sition or relocation of towns and ceme-
teries within the project area (ER 1180—
1-1, Section 73).

(N) A realistic estimate of adminis-
trative costs, giving due recognition to
existing and foreseeable conditions. To
assure direct relationship between
costs and estimates, the breakdown of
these estimates will conform to the
prescribed acquisition activity cost
items as set forth under Real Estate
Schedule/Cost and Performance, ENG
Form 4564, or any further breakdown
which the District Engineer may con-
sider desirable. Included as a minimum
requirement will be: Estimated admin-
istrative costs for mapping, surveying,
and boundary monumentation, apprais-
ing, title evidence, negotiating and
closing direct purchases, condemna-
tion, and relocation assistance.

(0) Summary of project real estate
costs, total all project real estate costs
by category, i.e., land cost, improve-
ments, severance, Pub. L. 91-646 costs,
relocations, minerals, contingencies,
administrative costs, etc.

(P) Schedule of acquisition.

(Q) Discussion and recommendations
concerning the nonstandard estates
proposed for acquisition and the real
property boundary lines.

(R) The extent of the existing naviga-
tional servitude (ER 1165-2-302).

(S) The REDMs will be assigned a
single basic number for each project;
succeeding REDMs will be given alpha-
betical suffixes to the basic assigned
number—for example, REDM Nos. 5,
5A, 5B, etc. Copies of the letter of
transmittal and indorsements thereon
will be inserted in the front of each
copy of the REDM. A cover sheet will
list chronologically all REDMs (includ-
ing supplements thereto and brief let-
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ter-type memoranda) previously sub-
mitted, and will show dates submitted
by the District Engineer and, if ap-
proved, dates of approval thereof.

(2) Upon approval of each REDM, the
Division or District Engineer may, sub-
ject to the availability of funds, pro-
ceed with the acquisition of land and/or
interests therein. The REDM, as ap-
proved, will constitute the overall real
estate plan for acquisition of the area
covered by the REDM. Whenever
changes in the approved REDM are re-
quired, a supplementary REDM de-
scribing the proposed changes and set-
ting forth the reasons therefor will be
submitted. Approval of a supplemental
REDM is required before acquisition
can proceed in the area in which the
changes are proposed.

(3) Prior to the approval of the
REDM, Division and District Engineers
should, subject to the availability of
funds, proceed with preliminary real
estate work, in the same manner as set
out in §644.30. No action will be taken
to solicit an offer from a landowner for
the purchase of his land until the ac-
quisition has been approved and sub-
ject to availability of funds and com-
pliance with the applicable provisions
of Pub. L. 91-646.

(4) An REDM is not required for
projects authorized by the Congress
subject to the condition that local in-
terests furnish without cost to the
United States the necessary lands,
easements, and rights-of-way. However,
the GDM should include a statement
enumerating the requirements of local
cooperation, the name of the local in-
terests proposing to fulfill said require-
ments, an estimate of land costs, and
any other information pertinent there-
to.

(5) Number and content of Real Es-
tate Design Memorandum.

(1) With respect to reservoir projects
involving an extensive real estate pro-
gram, it is considered preferable that
more than one REDM be prepared so
that each will cover a segment or
group of segments, making up the total
project, consistent with the planned
schedule of acquisition.

(ii) For those projects, requiring two
or more REDMs to cover the project
area, each REDM will include all con-
tiguous lands for each public access
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point and recreational site proposed
within the area covered by that REDM.
Noncontiguous areas planned for these
purposes that are located beyond the
limits of the REDM involved will be
omitted therefrom. This procedure does
not apply to areas authorized for fish
and wildlife purposes. Lands authorized
specifically for fish and wildlife pur-
poses may be included either in a con-
ventional REDM, along with other
project lands or be submitted as a sepa-
rate REDM, depending on convenience
in preparation and size of the area.
However, in either event, whenever
practicable, the entire area proposed
for this purpose should be covered in
one REDM, as a unit.

(iii) For smaller projects, not involv-
ing an extensive real estate program,
all real estate requirements, including
those for public access, fish and wild-
life, and recreation, may be covered in
a single REDM.

(d) Blocking out. The following are
guidelines to be observed to the extent
possible in preparing the REDM. These
guidelines will be adhered to by the Di-
vision Engineer in his approval of the
final real estate acquisition lines.

(1) Close blocking out will be accom-
plished in accordance with sound real
estate practices.

(2) For land acquired in fee, the
blocked out final real estate acquisi-
tion line will be established in such
manner as to minimize costs and cause
the least disruption in the use of the
remainder of the ownership.

(3) Severance damages will be avoid-
ed to the extent possible consistent
with real estate requirements for the
project. In accordance with section 301
of Pub. L. 91-646, if the acquisition of
part of a tract will render the remain-
der an uneconomic unit, an offer must
be made to purchase the entire tract.

(4) It is conceivable that, in certain
instances, acquisition of an easement
will result in an uneconomic remainder
and this requires application of section
301 of Pub. L. 91-646, as in paragraph
(d)(3) of this section.

(5) A remnant without access need
not be acquired if:

(i) The owner desires to retain the
property and releases the Government
from damages for lack of access, and
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(ii) The obtaining of such release in
lieu of acquisition is concurred in, in
writing, by the local road authority,
and the local road authority is released
from damages due to loss of access.

(6) For lands to be acquired in fee or
easements, close tangent will be used,
generally following the acquisition
line.

(7) When small portions of additional
properties, not otherwise needed for
the project, are within the acquisition
line, they may be omitted if to do so
will not materially affect the operation
and maintenance of the project as de-
termined by operational elements.

§644.7 Acquisition lines.

(a) Tentative acquisition lines. As indi-
cated in §644.6(c)(1)(iii)(K), tentative
acquisition lines are shown on maps
which are part of the REDM. However,
at that time, the lines will, to some ex-
tent, be irregular and located without
full regard to their effect upon fringe
tracts. It will, therefore, be necessary
to establish final acquisition lines, in
accordance with sound real estate prac-
tices. Accordingly, fringe tracts will
not be acquired until the final acquisi-
tion lines are approved by the Division
Engineer.

(b) Submission. As soon as possible
after authority has been granted to ac-
quire the land and/or interest therein,
the District Engineer will complete ap-
praisals covering the fringe tracts.
Thereupon, a map showing proposed
final acquistion lines will be submitted
to the Division Engineer, accompanied
by justification and reasons therefor.
This submission may be for an entire
project or by segments or units. How-
ever, if the final map is submitted on a
segment or unit basis, each segment or
unit must be complete in itself and not
be dependent on another segment or
unit not submitted for approval.

(c) Approval. The Division Engineer is
authorized to approve final acquisition
lines, but shall not delegate this re-
sponsibility to District Engineers. This
authority is subject to the following:

(1) Except for the addition or deletion
of individial ownerships, or portions
thereof, on the basis of the criteria
contained in §644.6(d), approval of any
changes in the overall plan will be in
compliance with ER 1110-2-1150.
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(2) Estates in individual tracts may
be changed if consistent with the over-
all plan. Approval, however, will be re-
quired from HQDA (DAEN-REA-P) if
the estates are non-standard.

§644.8 Planning and scheduling real
estate activities.

(a) Normal scheduling. (1) The objec-
tive of a planned program is to provide
for the early acquistion of land to
avoid enhancement in land prices and a
minimum of inconvenience to the prop-
erty owners. Also, it is essential that
there be adequate planning of the land
acquisition program to insure that
there is no interference with
unacquired properties as a result of
construction activities.

(2) It is essential that adequate funds
be programmed on ENG Form 2213, Ad-
vance Engineering and Design Plan-
ning Schedule (PB-2B), to proceed with
real estate planning; preparation of
Real Estate Design Memoranda; deter-
mination of final project boundaries;
and preliminary real estate work to
the point where land acquisition can be
started as soon as construction funds
become available.

3) Surveys and boundary
monumentation and/or marking shall
be completed prior to acquistion.

(4) Funds will be programmed for ac-
quisition of lands for the construction
area and/or other areas initially re-
quired within the first year, and for ac-
quisition of lands for the other features
of the project as rapidly as necessary
real estate data can be assembled. For
projects with major impoundment fea-
tures and with scheduled construction
periods of more than two years, funds
will be programmed at a uniform level
so that total real estate requirements
will be covered by accepted offers to
sell or declarations of taking filed in
court by the end of two-thirds of the
overall construction period.

(b) Public information. (1) The real es-
tate activities of the Corps are ex-
tremely sensitive, since they disrupt
the lives of individuals and take their
homes, farms and businesses. There-
fore, the importance of keeping land-
owners and others having an interest
in the land informed of the land acqui-
sition program is emphasized. In order
to avoid false rumors and to permit the
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affected owners to formulate plans for
the future, information concerning the
land acquisition program, procedures
with respect thereto, and the specific
effect on the individual properties, will
be furnished to the affected owners at
the outset of the project.

(2) Section 302 of Pub. L. 86-645 (33
U.S.C. 597) is quoted, in part, for guid-
ance:

Within six months after the date that Con-
gress authorizes construction of a water re-
source development project under the juris-
diction of the Secretary of the Army, the
Corps of Engineers shall make reasonable ef-
fort to advise owners and occupants in and
adjacent to the project area as to the prob-
able timing for the acquisition of lands for
the project and for incidental rights-of-way,
relocations, and any other requirements af-
fecting owners and occupants. Within a rea-
sonable time after initial appropriations are
made for land acquisition or construction,
including relocations, the Corps of Engineers
shall conduct public meetings at locations
convenient to owners and tenants to be dis-
placed by the project in order to advise them
of the proposed plans for acquisition and to
afford them an opportunity to comment. To
carry out the provisions of this section, the
Chief of Engineers shall issue regulations to
provide, among other things, dissemination
of the following information to those af-
fected: (1) Factors considered in making the
appraisals; (2) desire to purchase property
without going to court; (3) legal right to sub-
mit to condemnation proceedings; (4) Pay-
ments for moving expenses or other losses
not covered by appraised market value; (5)
occupancy during construction; (6) removal
of improvements; (7) payments required from
occupants of Government-acquired land; (8)
withdrawals by owners of deposits made in
court by Government; and (9) use of land by
owner when easement is acquired.

(3) Within a reasonable time after
initial appropriations are made for
land acquisition or construction, in-
cluding relocations, Division and Dis-
trict Engineers will conduct meetings
with landowners. The United States
Senators of the state or states and
Members of the House of Representa-
tives of the district or districts in
which the project is located should be
invited to attend. Normally, the public
meetings should be scheduled prior to
the commencement of the land acquisi-
tion program. The agenda for the meet-
ings will include not only the nine spe-
cific items listed in section 302, Pub. L.
86-645, but all other items of a nature
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that will assist landowners and tenants
in understanding all of the Corps’ real
estate procedures such as, but not lim-
ited to: Acquisition schedules, the type
of land interests to be acquired under
the Joint Policy, approximate acquisi-
tion lines, management of the project,
etc. In addition to the foregoing, pam-
phlets containing this information and
the information brochure explaining
the benefits to landowners under Pub.
L. 91-646 will be given wide distribution
at approximately the same time the
landowners meeting program is initi-
ated, and copies will be furnished to
the appropriate United States Senators
and Members of the House of Rep-
resentatives.

(4) Inquiries, comments of land-
owners and tenants, and problems de-
veloped at the landowners meetings
should be recorded or, at least, a de-
tailed written resume made. HQDA
(DAEN-REA-P) should be informed as
to the outcome of these meetings. Ef-
fective follow-up to supply any infor-
mation not available at the meeting, or
to consider any particular problems
presented, is essential to realize the
full advantage of the public relations
program.

(5) The provisions of this paragraph
are applicable to all water resource de-
velopment projects, including all local
cooperation projects for which real es-
tate is to be acquired in whole or in
part by local interests. Initial informa-
tion as to such projects for which real
estate acquisition is exclusively a local
interest responsibility may be given,
within six months after project author-
ization, by either the local interest or
Federal Government, through the
media best adaptable under the cir-
cumstances. Advice should be given as
to the timing of acquisition of the
lands and lesser interests, and also as
to the extent to which acquisition will
be accomplished by the local interests.
After appropriations, the local inter-
ests should be encouraged to sponsor
and conduct a landowners meeting
with attendance by Corps of Engineers
representatives. If there is a joint re-
sponsibility for real estate acquisition,
the local interests should explain the
scheduled requirement for possession of
the lands involved and their acquisi-
tion procedures, and the Corps of Engi-
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neers representatives should explain
the procedures followed when lands are
condemned by the Federal Government
on behalf of local interests, and the au-
thority for each action.

(6) If local interests refuse to call a
landowners meeting, the District Engi-
neer should call such a meeting, to ex-
plain the general construction features
of the project, to inform the land-
owners and tenants that local interests
are obligated to acquire the necessary
lands, to state that we cannot explain
the exact procedures which will be fol-
lowed by local interests, but to explain
the procedures followed when lands are
condemned by the Federal Government
on behalf of local interests. If only a
very few landowners and tenants are
involved, local interests may hold their
meeting in the District Engineer’s of-
fice or at a location more convenient
to the landowners and tenants. While
this would not be a formal meeting, the
same type of information would be fur-
nished. Here, also the District Engineer
should call such a meeting if local in-
terests refuse to do so.

(7 To summarize, public (land-
owners) meetings are required by sec-
tion 302 of Pub. L. 86-645. This require-
ment applies to local cooperation
projects as well as to the large Federal
water resources development projects.
The meetings will be held by Division/
District Engineers, to comply with the
law, if local interests refuse to call
meetings at which information would
normally be furnished jointly by the
local interests and by the Corps of En-
gineers representatives.

(8) Real Estate personnel and the
Public Affairs Officers of the Division
and District Engineers should cooper-
ate closely in planning vigorous public
relations programs as contemplated in
this paragraph and through the press,
radio, and television.

(c) Land acquisition funds for land ac-
quisition in advance of project construc-
tion. (1) A Land Acquisition Fund in
the amount of $2 million was estab-
lished as a part of the appropriations
contained in the Public Works for
Water, Pollution Control, and Power
Development and Atomic Energy Com-
mission Appropriation Act, 1971 (Pub.
L. 91-439). Comments of the House Ap-
propriations Committee in establishing
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the Fund are contained in House Com-
mittee Report No. 91-1219, 91st Con-
gress, 1st Session, as follows:

New land acquisition fund. The committee
has approved the budget proposal to allocate
$2 million to establish a fund for land acqui-
sition, in advance of project construction, to
alleviate severe hardship cases and to avoid
price escalation. The proposal has been ap-
proved with the understanding that prior
committee approval will be obtained for ini-
tial purchases in each project area and that
use of the fund shall be confined to those
projects on which planning has progressed to
the point that the damsite has been final-
ized, and it is known with certainty the
lands to be acquired for the project.

This fund was increased to $3 million
by the Public Works for Water and
Power Development and Atomic En-
ergy Commission Appropriation Act of
1973 (Pub. L. 92-405).

(2) Applicability. Expenditures from
the Fund are applicable to authorized
water resource development projects
for which land acquisition is a Federal
responsibility.

(3) Guidelines for Utilization of the
Fund for Advance Land Acquisitions. (i)
The Fund will be used to acquire pri-
vate and non-Federal publicly-owned
properties at authorized water resource
development projects on which plan-
ning has progressed to the point that
the damsite has been finalized and it is
established with certainty that the in-
dividual properties will be required for
the project.

(ii) Only those individual properties
will be considered for acquisition
where it can be shown that advance ac-
quisition of the properties will allevi-
ate severe hardship to the landowner
and/or will avoid unusual land price es-
calation. Unusual price escalation
cases involve those individually owned
properties where it can be dem-
onstrated that the land value will ma-
terially escalate, prior to commence-
ment of the land acquisition program
for the project from future appropria-
tions for land acquisition or construc-
tion, because of imminent actions
which will change the highest and best
use of land, such as zoning actions,
planned construction on the land and
other changes in real estate market
factors which will materially escalate
land values. Normal land escalation oc-
curring to all properties in general
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within a project will not be considered
as a basis for acquisition. Hardship
cases include, but are not necessarily
limited to, cases involving the fol-
lowing:

(A) The landowner has a valid con-
tract to purchase a replacement prop-
erty and failure to dispose of his prop-
erty inside the project will force him to
default the contract, forfeit his de-
posit, or otherwise lose the benefits of
the contract, and other replacement
property is not available within the
same area under similar terms;

(B) The property owner is forced to
relocate from the area due to his em-
ployment or other circumstances be-
yond his control, and the Government’s
project has so affected the sale of prop-
erties within the project area as to
make a sale to another private party at
a fair and reasonable price extremely
difficult; and

(C) Illness of the owner or other
members of his family, or other per-
sonal hardship makes his relocation
from the area necessary and the Gov-
ernment’s project has so affected the
sale of properties within the project
area as to make a sale to another pri-
vate party at a fair and reasonable
price extremely difficult.

(D) As indicated above, these exam-
ples are not intended to exclude other
cases where, in the exercise of sound
judgment, actual hardship is found to
exist.

(iii) Individual tract ownerships rec-
ommended for advance acquisition by
Division and District Engineers and ap-
proved by OCE will be acquired by di-
rect purchase or through the filing of
condemnation proceedings, in accord-
ance with normal procedures.

(4) Procedures. Individual tract own-
erships which Division and District En-
gineers consider are hardship cases or
involve unusual price escalation, with-
in the guidelines set forth in paragraph
(c)(3) of this section should be rec-
ommended to OCE for acquisition.

(i) Full justification must be sub-
mitted to HQDA (DAEN-CWB) WASH
DC 20314 in support of the recommenda-
tion to acquire the individual owner-
ships.

(ii) If the recommendation is ap-
proved, action will be taken by OCE to
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obtain approval of the House and Sen-
ate Committees on Appropriations.
Upon receipt of Committee approvals,
the Division Engineer will be author-
ized to proceed with the acquisition ac-
tion if sufficient funds are available
from the Land Acquisition Fund.

(iii) Appropriate records will be
maintained by District or Division En-
gineers of allocations made from the
Fund which are used for approved ac-
quisition cases. These funds will be ac-
counted for under a designated account
number.

(iv) When appropriations for land ac-
quisition or construction of the Fed-
eral project are specifically made by
the Congress, the initial allowance of
funds to the project will be reduced by
the amount previously allotted from
the Land Acquisition Fund in order to
replenish the Fund for use at other
projects.

(d) Acquisition for State or local inter-
ests—Resettlement sites. (1) Section 209 of
Pub. L. 90-483 (82 Stat. 745) enacted Au-
gust 13, 1968, provides that the Sec-
retary of the Army may, prior to the
approval of title by the Attorney Gen-
eral, acquire, enter upon, and take pos-
session of lands or interests in lands by
purchase, donation, condemnation or
otherwise, whenever any State, or any
agency or instrumentality of a State or
local Government, or any nonprofit in-
corporated body organized or chartered
under the law of the State, or any non-
profit association, shall undertake to
secure any lands or interests therein as
a site for the resettlement of families,
individuals, and business concerns dis-
placed by a river and harbor improve-
ment, flood control or other duly au-
thorized water resource project, and

(i) It is determined by the Secretary
of the Army that the State or local in-
terest is unable to acquire the nec-
essary land, or unable to acquire it
with sufficient promptness, and

(ii) The Governor of the State in
which the site is located has requested
such acquisition.

(2) Cost of Acquisition. The Act also
provides that:

(i) All expenses of acquisition accom-
plished under the authority of the Act,
including any award that may be made
in a condemnation proceeding, the cost
of title evidence, appraisals and any
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other costs incident to such acquisi-
tion, shall be paid by the State, agen-
cy, instrumentality or nonprofit body.

(ii) The State, agency, instrumen-
tality or nonprofit body may repay
such amount from any funds made
available to it by any Federal depart-
ment, agency, or instrumentality,
other than the Department of the
Army.

(iii) Pending such payment, the Sec-
retary of the Army may expend from
any funds appropriated for the project
such sums as may be necessary to
carry out section 209, Pub. L. 90-483.

(iv) To secure such payment, the
State, agency, instrumentality or non-
profit body may be required to execute
a proper bond before acquisition is
commenced.

(v) Any sums paid by a State, agency,
instrumentality or nonprofit body
under section 209 shall be credited to
the appropriation for the project.

(3) Determinations required before ap-
plication of section 209. No acquisition
by the Department of the Army may be
undertaken under this section until the
Secretary of the Army has determined,
after consultation with appropriate
Federal, State and local government
agencies, that:

(i) The development of a site is nec-
essary in order to alleviate hardships
to displaced persons;

(ii) The location of the site is suit-
able for development in relation to
present or potential sources of employ-
ment; and

(iii) A plan for development of the
site has been approved by appropriate
local government authorities in the
area or community in which the site is
located.

(4) Action by District or Division Engi-
neer. When the District Engineer is of
the opinion that section 209 may be ap-
plicable to a given situation, after con-
sultation with State and State agency
officials, the Governor of the State
should be advised of the pertinent pro-
visions of the law and the assistance
that can be rendered by the Secretary
of the Army under the terms and con-
ditions of the law at the request of the
Governor. If planning towards resettle-
ment is undertaken by a State, agency,
instrumentality or nonprofit body, the
District Engineer will keep advised of
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the progress of such local planning and
will furnish guidelines and consulta-
tion to the local interests during devel-
opment of the plan.

(5) Implementation of the Plan of Reset-
tlement. When the final plan has been
developed and approved by the appro-
priate Federal, State and local govern-
mental agencies (which will include in-
formation showing that the site is nec-
essary to alleviate hardships to dis-
placed persons and suitable for devel-
opment in relation to present or poten-
tial sources of employment), a showing
has been made that the State is unable
to acquire the necessary lands or inter-
ests therein or is unable to acquire the
lands with sufficient promptness, the
Governor has executed a request that
the Secretary of the Army acquire the
lands under the terms and conditions
of the Act, and the State or agency of
the State has executed a proper bond in
an amount deemed necessary to cover
total expenditures to be made by the
Army for the land acquisition, the Dis-
trict Engineer should submit to HQDA
(DAEN-REA-P) WASH DC 20314 a brief
Real Hstate Design Memorandum cov-
ering the land to be acquired under the
plan. The REDM should be accom-
panied by the final approved plan and
the information listed above in order
that the Secretary may make the de-
terminations as required by section
209(b) of Pub. L. 90-483. No action will
be taken by the District Engineer to
acquire the land, proposed for acquisi-
tion in the plan and the REDM, until
receipt of authority from DAEN-REA-P
to proceed with the acquisition. A com-
plete record will be maintained of all
land and administrative costs incident
to the acquisition as a basis for a re-
quest for reimbursement to the State
and/or the State agency or agencies.
Upon authorization to the District En-
gineer to proceed with land acquisi-
tions of the site, normal Corps land ac-
quisitions procedures will be followed.

(6) Conveyance of the site to the State
or State agency or agencies. In accord-
ance with section 209(c) of Pub. L. 90—
483, upon completion of the acquisition
of the site, a proper deed will be sub-
mitted to HQDA (DAEN-REA-P) WASH
DC 20314 for execution by the Secretary
of the Army, for conveyance of the
land to the State or State agency, as
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appropriate. Evidence must be sub-
mitted that the terms and conditions
of the deed have the approval of the
Governor and the agency to which con-
veyance is to be made. The deed will
not be delivered until reimbursement
has been made to the United States for
the land and administrative costs ex-
pended by the District Engineer inci-
dent to the acquisition of the site.

MILITARY (ARMY AND AIR FORCE) AND
OTHER FEDERAL AGENCIES

§644.21 General.

(a) Purpose. Sections 644.21 through
644.30 describe the procedures of the
Corps of Engineers relating to real es-
tate planning and project authoriza-
tion for the acquisition of land and in-
terests therein for military projects,
for the Department of Energy (DOE),
and for other Federal agencies as re-
quired.

(b) Applicability. Provisions of these
sections are applicable to the Office of
the Chief of Engineers and all Division
and District Engineers having real es-
tate responsibilities.

(c) General procedures. (1) AR 405-10
and AFR 87-1 outline the policies of the
Department of the Army and the De-
partment of the Air Force, respec-
tively, with respect to real estate ac-
quisitions.

(2) The policies of the Department of
Energy (DOE) with respect to acquisi-
tion of real estate are generally set
forth in requests of that agency for
preparation of real estate design mem-
orandums.

(3) The purpose of the planning func-
tion is to establish a sound basis for
the acquisition of land and interests
therein in accordance with existing law
and broad procedures of higher author-
ity; to collect all necessary real estate
data; to correlate and evaluate these
data from the standpoint of estab-
lishing the necessity for the proposed
acquisition; to establish that no Gov-
ernment-owned or Government-con-
trolled lands are available for the in-
tended use; to determine the required
estate, in accordance with existing
policies, sufficient to protect the inter-
ests of the Government; and in general,
to prepare each project for submission
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to the head of the interested depart-
ment or agency, or his designee, and,
where necessary, to the Department of
Defense and the Committees on Armed
Services of the Senate and House of
Representatives, for approval.

(4) In the preparation of Real Estate
Planning Reports, or Real Estate Sum-
maries, consideration will be given to
the procedures and criteria expressed
in the regulations cited herein.

§644.22 Site selection.

When a requirement develops for a
new installation or the extension of an
existing installation, site selection will
be the primary responsibility of the
using service. A representative of the
appropriate Division or District Engi-
neer will participate in selection of
sites for the Department of the Army
and, upon request, in Department of
the Air Force site selection and pre-
liminary investigations. Commanders
and site boards should be informed of
any available lands, including mar-
ginal lands in civil works projects and
available lands under the control of
other departments and agencies, suit-
able for the desired purpose. The using
service will request the Chief of Engi-
neers or the appropriate Division or
District Engineer to prepare a Real Es-
tate Planning Report or Real Estate
Summary, making reference to the
prior Site Selection Report if one was
prepared.

§644.23 Real Estate Planning Docu-
ments.

(a) Real Estate Planning Reports. (1) A
Real Estate Planning Report (REPR),
as shown in Figure 2-1 in ER 405-1-12,
will be prepared by the Division or Dis-
trict Engineer for all major fee and
easement projects other than Reserve
Component projects and extinguish-
ment of grazing privileges on Federal
lands. The request for such REPR may
be initiated by any command or ech-
elon of the Army or Air Force (or by
the Washington Headquarters or field
operations offices of DOE for a Real Es-
tate Design Memorandum). Certain
items contained in Figure 2-1 (ER 405-
1-12) relate only to Department of the
Air Force land acquisition programs
for runways and approach zones and
are not applicable to other projects.
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Such items will be omitted from
REPRs where not applicable. When for-
warding the REPR, a copy of the Re-
viewing Appraiser Comment, con-
cerning the estimated land values as-
signed therein, should be included as
an inclosure to the transmittal letter.

(2) On Department of the Air Force
projects where estimated cost is not in
excess of $25,000, brief REPRs are to be
prepared for issuance of directives by
the approprate Air Force Regional
Civil Engineer (AFRCE). Such reports
need not be submitted to the Chief of
Engineers except in those cases in
which the major command submits a
copy to Headquarters, USAF. This re-
port should contain adequate informa-
tion on the items listed in the fol-
lowing outline but need not be limited
thereto:

(i) Requirement for the property.

(ii) Cost estimate of the property
with indication of the method used in
arriving at the estimate.

(iii) Summary sheet showing the
acreages, interests to be acquired, im-
provements and estimated costs, in-
cluding the administrative costs of ac-
quiring the real property and all costs
in connection with the Uniform Relo-
cation Assistance and Real Property
Acquisition Policies Act of 1970 (Pub.
L. 91-646).

(iv) Map showing property to be ac-
quired, ownerships, and relation to ex-
isting installation, where appropriate.

(v) In reports covering the acquisi-
tion of runway clearance easements, a
profile, topographic, and obstruction
drawing should be furnished.

(vi) Discussions of any peculiar or
unusual problems anticipated in con-
nection with the proposed acquisition
including relocation assistance re-
quired by Pub. L. 91-646.

(vii) Recommendations of the office
preparing the report.

(b) Planning Documents for Reserve
Component Acquisitions. Figure 2-2 in
ER 405-1-12 is a sample of an REPR for
use in acquisition of land for the U.S.
Army Reserve Program. This report
omits some items which appear in the
usual planning report but includes
other items particularly applicable to
U.S. Army Reserve sites.
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(1) Real Estate Planning Report. The
REPR for Reserve Component acquisi-
tions should contain the following:

(i) A list of all sites inspected with
reasons for rejection of the other sites.

(ii) Description of physical character-
istics of the site.

(iii) Type and extent of grading and
drainage required.

(iv) Soil and foundation conditions
with classification of overburden mate-
rials (to be determined by test borings
only if conditions indicate this neces-
sity).

(v) Availability of adequate access,
water supply, electricity, gas for space
heating, sewage disposal, drainage con-
ditions, and telephone services. Where
it is necessary to construct or extend
streets, water, sewer, or other utility
facilities to serve the selected site, a
written commitment will be obtained
from the municipal authorities assur-
ing the United States that the munici-
pality will perform such work without
cost to the United States, or indicating
the proportionate share of the costs
the municipality will bear. This com-
mitment will be made a part of the
REPR.

(vi) Cost estimates of supporting fa-
cilities and any unusual building foun-
dations, itemized to the degree prac-
ticable to indicate items, quantities,
sizes, unit prices and totals.

(vii) A preliminary site plan, showing
existing conditions and proposed lay-
out, to insure adequacy of the site for
its intended ultimate use.

(viii) A formal legal commitment in
the form of a resolution or other in-
strument authorizing a long-term,
nominal-rental lease or a donation, to-
gether with a reference to the author-
ity to grant the lease or make the do-
nation, in instances where land is
owned by a State, county, city or other
political subdivision.

(ix) A draft of the proposed lease in
terms acceptable to the lessor, taking
into consideration the requirements in
DOD Directive 4165.16.

(2) Agreements for Joint National
Guard-Army Reserve Center. Title 10,
U.S.C., 2231 through 2238, DOD Direc-
tives 1225.2 and 1225.5, and AR 140-478
contain policy and directions for the
establishment of this type of training
facility. The Division or District Engi-
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neer will participate in negotiation of
the joint-use agreement and prepara-
tion of the necessary instruments, in
coordination with local Army Reserve
and National Guard representatives. A
copy of the agreement so negotiated
will be attached to each copy of the
REPR prior to its distribution for re-
view. DOD Directive 1225.2 provides in
part: ‘“The agreement shall remain in
full force and effect for the fixed term
of years which represents the esti-
mated useful life of the facility.”” This
provision has generally been inter-
preted as fixing the use term at 25
years, although the probably useful life
of a well-maintained armory type
structure is much longer. The DOD
provision states a minimum require-
ment; however, it does not preclude the
Army from securing a longer period of
use. In order to secure a use term more
commensurate with the Government
investment, joint-use agreements, at a
minimum, will be set up on a 25-year
basis, with the option on the part of
the Government to renew for an addi-
tional 25-year period under the same
terms and conditions.

(3) Real Estate Summary. Considerable
time, effort and funds can be saved if
REPRs are foregone in those cases in-
volving acquisition of property for U.S.
Army Reserve and Army National
Guard use by transfer from another
military department or the General
Services Administration. The Real Es-
tate document in support of such pro-
posed acquisitions will be a Real Estate
Summary which will contain the fol-
lowing elements only:

(i) Authority for request.

(ii) Acreage and estate.

(iii) Estimated gross
value.

(iv) Map.

(v) Excess status of land.

(vi) Description of improvements (in-
cluding building numbers and square
feet).

(vii) Justification for use of the prop-
erty as provided by the Command. Pro-
posed construction (if any) should be
included.

(viii) Engineering Feasibility Study
(if construction is planned).

(ix) Draft Acquisition Report is re-
quired for clearance under title 10

fair market
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U.S.C. 2662 if estimated gross fair mar-
ket value is over $50,000 for acquisition
by transfer from another military de-
partment.

(c) Lease Planning Reports. Reference
is made to AR 405-10 and AFR 87-1,
concerning requests for leasehold ac-
quisitions. A Lease Planning Report
will be submitted upon request of the
Chief of Engineers or the using service.
Figure 2-3 in ER 405-1-12 is a sample of
a Lease Planning Report.

(d) Grazing Land Reports. (1) When
Federal grazing lands are a part of a
project and it is proposed to cancel, or
to prevent the use of, grazing privileges
thereon, under authority contained in
the Act of Congress approved July 9,
1942, as amended (43 U.S.C. 315q), the
REPR will be utilized with appropriate
changes. The report will disclose each
of the ranch units comprising grazing
privileges, indicating, in tabulated
form, the name of each operator, acre-
age owned in fee, acreage of State-
owned land held under lease, acreage of
railroad land held under lease, acreage
of other privately owned land held
under lease, acreage under Federal
grazing permits or licenses, total acre-
age in ranch unit, total carrying capac-
ity of ranch unit, and actual number of
stock being carried on each ranch unit;
whether project will be classified as a
permanent or temporary installation;
other acquisition problems, such as
mining and water rights or claims,
which may be encountered; and a
project map indicating project bound-
aries, Federal and State-owned lands,
and location of mining and water
rights or claims.

(2) The cost estimate will be prepared
in accordance with subpart B.

(e) Distribution and approval of plan-
ning reports—(1) Army projects. Upon
completion of a fee and/or easement
planning report or a Lease Planning
Report, the report will be processed as
outlined in AR 405-10. Information will
be included in the transmittal letter
concerning status of environmental as-
sessment or impact statement.

(2) Air Force projects. (i) Upon the
completion, review and approval of a
fee and/or easement planning report,
the District Engineer will forward cop-
ies of the planning report to the Divi-
sion Engineer who will forward the

32 CFR Ch. V (7-1-09 Edition)

original and one copy with appropriate
recommendations to HQDA (DAEN-
REA-L) WASH DC 20314. Simulta-
neously with this action, the Division
Engineer will furnish the Major Air
Command with six copies of the plan-
ning report for review, approval, and
subsequent transmittal to Head-
quarters, USAF.

(ii) After preparation, review and ap-
proval, the District Engineer will sub-
mit the Lease Planning Report, where-
in the estimated annual rental is in ex-
cess of $25,000, to the Division Engi-
neer. Upon review and approval, the Di-
vision Engineer will forward the origi-
nal and a copy, with appropriate rec-
ommendations, to DAEN-REA-L. Si-
multaneously with this action, the Di-
vision Engineer will furnish the Major
Air Command with two copies of the
report. The Chief of Engineers will re-
view the report and forward the origi-
nal to Headquarters, USAF, with ap-
propriate recommendations.

(3) DOE projects. Upon completion of
a fee and/or easement real estate de-
sign memorandum and review and ap-
proval by the District Engineer and, in
turn, the Division Engineer, a copy of
the report will be submitted to the ap-
propriate DOE office for review and ap-
proval. When notice of approval is re-
ceived, the District Engineer will
transmit, through the Division Engi-
neer, the original and two copies of the
REDM, with recommendations, and
evidence of approval by the DOE field
office, to HQDA (DAEN-REA-P) WASH
DC 20314. Upon review and approval,
the Chief of Engineers will transmit
the original and one copy of the REDM
to Headquarters, DOE, for approval and
further action.

§644.24 Acquisition by Transfer from
other Government Departments or
Agencies (except Public Domain).

When a requirement develops for the
acquisition of Government-owned real
property and an appropriate request is
received for the acquisition, the Dis-
trict Engineer will prepare and submit,
through the Division Engineer, to
HQDA (DAEN-REA-L) WASH DC 20314
a Real Estate Planning Report (Figure
2-1 in ER 405-1-12) (or a brief report, if
it is determined this would be suffi-
cient) setting forth the requirements
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for the property, the market value
thereof, the ‘“‘in place’ value of exist-
ing improvements, the estimated cost
of the proposed construction, attitude
of the local representative of the de-
partment or agency having control,
and such other items as are necessary
to give full discussion of the real estate
implications, for consideration and the
obtaining of a real estate directive for
the acquisition by transfer.

§644.25 Withdrawal of Public Domain
for Defense Purposes.

(a) The Act of Congress approved
February 28, 1958 (Pub. L. 85-337, 72
Stat. 27) provides that all withdrawals
and reservations of public domain land,
water, or land and water, or restric-
tions on use of areas in the Continental
Shelf, aggregating an area of more
than 5,000 acres for any one defense
project, shall be by Act of Congress.
Upon receipt of a request for with-
drawal or reservation of lands of the
public domain or for restrictions on ex-
ploration and exploitation in the Con-
tinental Shelf, and in order that the
Chief of Engineers may present the
project to higher authority for ap-
proval and submission to the Congress,
if approved, the District Engineer will
prepare and submit, through the Divi-
sion Engineer, to HQDA (DAEN-REA-
L) WASH DC 20314 a Real Estate Plan-
ning Report, including the following
items.

(1) A copy of the request from the
Army or the using service.

(2) Complete information relative to
the eight items specified in section 3 of
Pub. L. 85-337 (43 U.S.C. 156).

(3) If the proposed withdrawal con-
stitutes an expansion of an existing in-
stallation, pertinent data relative to
the lands constituting the existing in-
stallation.

(4) Information relative to out-
standing mineral, grazing, water and
other rights.

(5) A statement as to the estimated
cost:

(i) Of extinguishing such rights; and

(ii) Of suspending the exercise of such
rights on a leasehold (annual rental)
basis.

(6) Map(s) indicating the exterior
boundaries of the project; excepted
areas, if any; location of mineral
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rights, water rights, and other re-
sources discussed in the report.

(b) The District Engineer will also
prepare and include a draft of applica-
tion for withdrawal covering the eight
items specified in section 3 of Pub. L.
85-337.

(¢c) Upon receipt of the REPR and
draft of application for withdrawal, the
Chief of Engineers will prepare a Real
Estate Directive.

(d) The REPR, draft of application
for withdrawal, and Real Estate Direc-
tive will be transmitted through the
Chief of Staff and the appropriate As-
sistant Secretary of the Army to the
Assistant Secretary of Defense (Man-
power, Reserve Affairs and Logistics)
for approval of the acquisition and for
coordination with the Department of
the Interior (Bureau of Land Manage-
ment). Upon receipt of approval from
the ASD (MRA&L), the Chief of Engi-
neers will dispatch the application to
the Department of the Interior and will
draft the necessary legislation for proc-
essing through normal legislative
channels.

(e) It has been determined that the
words ‘‘in the aggregate’ in section 2
of Pub. L. 85-337 shall be interpreted as
applying only to withdrawals of land
since enactment of Pub. L. 85-337. For
example, if 4,600 acres of public land
had been withdrawn prior to enactment
of Pub. L. 85-337 and the new applica-
tion for withdrawal covers 1,000 acres,
the requirements of Pub. L. 856-337 do
not have to be satisfied. If the new ap-
plication covering 1,000 acres is hon-
ored and the withdrawal completed and
a later requirement for 4,500 acres of
public lands developed, the require-
ments of Pub. L. 85-337 would have to
be satisfied.

(f) Pub. L. 85-337 and the above in-
structions do not relate to the use of
public lands under permit.

(g) In Department of Air Force cases,
the District Engineer will continue to
prepare such REPR’s and to furnish
such other services as are requested by
the Major Air Commands.

(h) When the REPR contains a pro-
posal for the acquisition of minerals,
the local office of the Bureau of Land
Management, Department of the Inte-
rior, will be furnished with a copy of
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the Mineral Section of the planning re-
port, which will indicate the number
and types of claims, areas involved,
and the gross appraisal. Accompanying
this Mineral Section will be a request
that the Bureau of Land Management
place an item in the next available
budget for the funds required for the
validation of the mineral claims in-
volved. A copy of the Mineral Section,
together with a copy of the request to
the local office of the Bureau of Land
Management, will be forwarded to
HQDA (DAEN-REA-L) WASH DC 20314
for coordination with the Director, Bu-
reau of Land Management, Department
of the Interior, Washington, DC 20240.

§644.26 Required clearances.

(a) As stated in AR 405-10 and AFR
87-1, no real estate or interests therein
will be acquired until there is legisla-
tive authorization for the acquisition
(41 U.S.C. 14) and an appropriation
available for the purpose.

(b) AR 405-10 and AFR 87-1 also out-
line the clearances which must be
made within the Departments of the
Army and the Air Force, with the De-
partment of Defense, and with the
Committees on Armed Services of the
Senate and the House of Representa-
tives before acquisition may proceed.
The Chief of Engineers is responsible
for initiating all clearance actions as
to Army acquisitions. The Director of
Engineering and Services (AF/PRE)
and the Director of Planning, Program-
ming and Analysis (AF/RDXI), as to in-
dustrial installations, of Headquarters,
USAF, are responsible for initiating all
clearance actions as to Air Force ac-
quisitions.

§644.27 Authority to issue Real Estate
Directives.

Where there is legislative authoriza-
tion, an appropriation is available, and
necessary clearances have been ob-
tained, the formal Real Estate Direc-
tive (designating the land to be ac-
quired, the estate to be acquired, and
the amount of funds available for the
acquisition) will be issued by the head
of the interested department or agen-
cy, or his designee.

(a) Authority to issue all Department
of the Army Real Estate Directives is
vested in the Chief of Engineers. The
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Chief of Engineers has been delegated
authority from the Secretary of the
Army, and has redelegated to Division
and District Engineers authority, to
approve:

(1) Acquisition of permits from other
Government departments and agencies,
excepting the use of space in the Na-
tional Capital Region.

(2) The making of minor boundary
changes in approved projects to avoid
severance damages, by including or ex-
cluding small tracts of land which will
not decrease the usefulness of the
project for the purpose for which being
acquired.

(b) The delegated authority referred
to in paragraph (a) of this section was
redelegated to Division and District
Engineers, provided it can be accom-
plished without the allotment of addi-
tional funds: And provided, That there
is an existing Real Estate Directive.
When there is a change in scope (area
and/or funds), recommendation will be
made to the Chief of Engineers for
amendment of the directive.

(c) The Chief of Engineers has been
delegated authority to approve for the
Secretary of the Army leasehold acqui-
sitions, including renewals and exten-
sions, and space assignments from the
General Services Administration,
where the estimated annual rental for
any single project is not in excess of
$50,000 and the acquisition is not con-
troversial, unusual, or inconsistent
with Department of the Army policies,
excepting the acquisition by lease of
industrial and commercial facilities;
projects requiring a certificate of ne-
cessity in accordance with the Act of
Congress approved June 30, 1932, as
amended (40 U.S.C. 278a); and space in
the National Capital Region. This au-
thority has been redelegated to the Di-
vision Engineer where the annual rent-
al does not exceed $25,000.

(d) Authority to issue all Department
of the Air Force Real Estate Directives
is vested in the Real Property Division,
Directorate of Engineering and Serv-
ices, HQ, USAF. Major Air Commands
and Air Force Regional Civil Engineers
may issue Real Estate Directives for
acquisitions not exceeding $50,000 in
cost.

(1) Division Engineers will assign
numbers to Real Estate Directives
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issued by Air Force Regional Civil En-
gineers. The numbers will be in a con-
secutive series for each Division and
will be preceded by a symbol identi-
fying the Division to which the direc-
tive is issued.

(2) All revisions to Real Estate Direc-
tives will be designated as amendments
to the basic Real Estate Directive and
will be appropriately numbered.

(3) Division Engineers will forward
the original and one copy of each Di-
rective, and each amendment thereto
to HQDA (DAEN-REA-L) WASH DC
20314.

(4) Commanders of Major Air Com-
mands will approve requests for leases,
lease renewals, and space assignments
from the General Services Administra-
tion, where the estimated cost of the
project does not exceed $50,000 per
annum, and subject to any necessary
clearances, excepting, however, the
leasehold acquisitions listed in AFR 87—
1.

(e) Authority to issue DOE Real Es-
tate Directives has been delegated by
the General Manager to the Directors
of Operating Divisions, DOE.

§644.28 Responsibility for acquisition.

HQDA (DAEN-REA-L) is responsible
for acquiring real estate for the De-
partments of the Army (military) and
Air Force. HQDA (DAEN-REA-P) is re-
sponsible for acquiring real estate for
the Department of the Army (civil
works), DOE, and other Federal agen-
cies as required.

§644.29 Authority to proceed with ac-
quisition.

(a) Upon receipt of the formal Real
Estate Directive by the Chief of Engi-
neers, with necessary clearances made
and an allotment of funds to the Dis-
trict Engineer, the Division Engineer
will be authorized to proceed with ac-
quisition in accordance with the direc-
tive and the procedures outlined in
subpart C and Pub. L. 91-646 instruc-
tions. Where authority has been dele-
gated, the Division or District Engi-
neer may proceed with the acquisition
upon receipt of proper directive, any
necessary clearances, and allotment of
funds.

(b) Under no circumstances will of-
fers be made to landowners or con-
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struction initiated ©prior to the
issuance of instructions from the Chief
of Engineers to proceed with the acqui-
sition.

(c) The Division or District Engineer
will maintain liaison with the local
commander and advise him when pos-
session of the land is available.

§644.30 Preliminary real estate work.

(a) Preliminary real estate work is
defined as that action taken with re-
gard to the individual ownerships lead-
ing up to, but not including, solicita-
tion of offers from landowners. It in-
cludes preparation or procurement of
tract ownership data (ENG Form 900—
Tract Ownership Data, where its use is
considered desirable), legal descrip-
tions and mapping, title evidence, and
individual tract appraisals. At this
stage of the acquisition program, it
will be necessary to make some con-
tact with landowners, tenants, or other
interested persons; for example, the ap-
praiser’s discussion of the property
with the owner, his agent, or other rep-
resentative (Pub. L. 91-646, sec. 301(2)).
In any such contacts, information
should be confined to the fact that ac-
quisition of the real property is being
considered; no acquisition action can
be taken until funds are made avail-
able; and, after acquisition is approved,
as much advance notice as possible will
be given to all interested parties. Sup-
ply of ENG Form 900 may be requi-
sitioned from the OCE Publications
Depot in the prescribed manner.

(b) Preliminary real estate work on
Army projects will be conducted as
soon as design has progressed to the
point at which the exact land needed
has been firmly determined, or as soon
as the District Engineer has deter-
mined that it is practicable to proceed.

(c) Preliminary real estate work on
Air Force projects will be conducted
upon request of Headquarters, USAF,
or Major Air Command installations,
and at the request of any of those per-
sons designated for industrial acquisi-
tions.

Subpart B—Appraisal

§644.41 General.

(a) Purpose. (1) Subpart B describes
the general procedures and standards
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governing all appraisal work under-
taken in connection with the real es-
tate responsibilities of the Corps of En-
gineers.

(2) These guidelines are to promote
and encourage the utilization of uni-
form appraisal methods, standards, and
techniques. Their use should result in
the most effective solutions to the
many appraisal problems with which
the Corps of Engineers is confronted in
the implementation of its real estate
programs involving acquisition, dis-
posal, and management of all kinds of
real property. They are to encourage
the appraiser to include in his ap-
praisal process sufficient factual data
and other supporting information to
develop sound, unbiased, and inde-
pendent market value estimates; pro-
mote appraisal reporting techniques
that reflect acceptable judicial con-
cepts, intelligent and convincing rea-
soning; and provide a sound basis for
negotiations and valid testimony in
court.

(b) Applicability. Provisions of this
subpart are applicable to the Office of
the Chief of Engineers and all field op-
erating agencies having real estate re-
sponsibilities.

(c) Procedures and Standards. (1) In ac-
quiring, disposing, and managing real
estate, or any interest therein, it is the
practice of the Department of the
Army to impartially protect the inter-
ests of all concerned.

(2) The fair market value of the perti-
nent real estate interest in each parcel
or tract of real property being ac-
quired, disposed of or managed will be
developed by a competent appraiser
preparing an adequate appraisal report
indicating sound estimates of values of
each estate required. The appraisal
may be prepared by either a staff em-
ployee or by a self-employed contract
appraiser; however, each must have
demonstrated the ability to exercise
good judgment and must have had ade-
quate experience in estimating the
market value of the particular type of
property involved. The qualifications
and selection of staff appraisers will be
based on the Civil Service Standards
for the GS-1171 Series. A contract ap-
praiser must also meet the experience
requirements set forth in the Civil
Service Standards.
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(3) It is the practice of the Chief of
Engineers to engage the services of
competent appraisers and consultants
to augment staff capabilities in the ap-
praisal of various real estate interests
to be acquired, disposed of or managed
by the Corps. Preference will be given
to local appraisers and consultants, if
qualified, and the costs of their serv-
ices will be paid by the Government.
Any appraiser having an interest in the
property being appraised or any rela-
tionship, family or business, to the
owner thereof, will be disqualified from
appraising that particular tract.

(4) Normally, only one appraisal per
ownership or tract will be obtained.
However, in cases involving controver-
sial appraisal problems or precedent
setting patterns of value in first pri-
ority areas of large projects, more than
one appraisal of the same property may
be obtained if considered necessary by
the Division or District Engineer. If ne-
gotiations with the owners have
reached an impasse and it appears that
the filing of condemnation proceedings
will be necessary to acquire the land or
interest therein, the joint Corps of En-
gineers-Department of Justice policy
provides that in fee takings, where the
value of the property is between $50,000
and $100,000 only one appraisal need be
provided to the Department of Justice
so long as it is a contract appraisal;
two appraisals will be provided for val-
ues exceeding $100,000. In the filing of
condemnation proceedings for ease-
ment takings in excess of $50,000 two
appraisals will be required. At least
one of the two appraisals must be made
by a contract appraiser. More often
than not, both will be by contract ap-
praisers.

(5) Each appraisal report will be care-
fully reviewed and acted upon by a
qualified reviewing appraiser.

(6) It is essential that negotiations
for any required real estate interests
be conducted on the basis of an ap-
proved appraisal that reflects current
fair market value. Any appraisal report
with an effective date of six months or
more prior to initiation of negotiations
with the landowner or the date of filing
of a condemnation action is considered
outdated and should be reviewed and
brought up to date to reflect current
market conditions.
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(7) The appraiser may be called upon,
in condemnation proceedings or other-
wise, to establish the validity and com-
petence of his estimates. He must fa-
miliarize himself with basic rules of
trial evidence so that his testimony
will be admissible and of probative
value. Since, as a witness, he must be
prepared to offer convincing testi-
mony, his report should contain an
analysis of all factual data upon which
his estimates are based.

(8) Local representatives of the De-
partment of Justice are available for
consultation in matters pertaining to
acquisitions and legal principles in-
volved in valuation problems.

(9) Appraised valuations and the sup-
porting appraisal reports, for acquisi-
tion or disposal purposes, are privi-
leged information and the appraiser
should not divulge his findings and
opinions to anyone except authorized
officials of the Government. Section
301(3), Pub. L. 91-646, January 2, 1971,
dictates that written statement of, and
summary of the basis for, the amount
of the estimate of just compensation,
shall be furnished the property owner.
This does not mean that the appraisal
report or any part of it should be given
to the landowner, but only a summary
of the amount and methods of ap-
praisal.

(10) The appraiser is usually the first
personal contact the owner has with a
representative of the Government. The
owner is generally the prime source of
information pertaining to the history,
condition, management, and operation
of the property. It has always been the
Corps’ practice for the appraiser to
contact and consult with the owner of
a property prior to and during the in-
spection of the tract. Section 301(2),
Pub. L. 91-646, January 2, 1971, dictates
that ‘“* * * the owner shall be given an
opportunity to accompany the ap-
praiser during his inspection of the
property.”’ Before the appraiser makes
his first visit to the property, he must
make every effort to contact the owner
and invite him or his designated agent
or representative to accompany him on
his actual field inspection. If personal
contact is not possible, a registered let-
ter should be sent to the owner. The
appraisal report should reflect when
and how the owner or his representa-
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tive was contacted, whether or not he
accompanied the appraiser, and any
other pertinent comments.

(d) Definition of Market Value. ‘“‘Under
established law the criterion for just
compensation is the fair market value
of the property at the time of the tak-
ing. ‘Fair market value’ is defined as
the amount in cash, or on terms rea-
sonably equivalent to cash, for which
in all probability the property would be
sold by a knowledgeable owner willing
but not obligated to sell to a knowl-
edgeable purchaser who desired but is
not obligated to buy. In ascertaining
that figure, consideration should be
given to all matters that might be
brought forward and reasonably be
given substantial weight in bargaining
by persons of ordinary prudence, but no
consideration whatever should be given
to matters not affecting market value.
The cash or on terms reasonably equiv-
alent to cash, requirement is impor-
tant and numerous courts have noted
this factor.” (Source: ‘‘Uniform Ap-
praisal Standards For Federal Land
Acquisitions,” Interagency Land Ac-
quisition Conference, Washington, DC,
1973.) This definition is considered to
be consistent with another definition
approved by the American Institute of
Real Estate Appraisers which sets out
market value ‘‘as the highest price es-
timated in terms of money which a
property will bring if exposed for sale
in the open market, allowing a reason-
able time to find a purchaser who buys
with knowledge of all the uses to which
it is adapted and for which it is capable
of being used.”

(e) Use of appraisal procedures. (1) The
appraisal of real estate is the esti-
mation of the fair market value of a
specified interest in a particular own-
ership of property, and the appraisal
profession has developed certain basic
appraisal techniques and procedures.
There are three approaches to value
which have become standardized—the
cost approach; the market approach;
and the income approach.

(2) In the COST APPROACH, the ap-
praiser estimates the cost of reproduc-
tion of the buildings and land improve-
ments. A deduction is made for depre-
ciation due to physical deterioration,
and also for functional and economic
obsolescence. The value of the land is
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then estimated by comparison with
sales of similar unimproved tracts and
added to the depreciated value of the
improvements. This procedure is also
referred to as the Summation Ap-
proach. This approach is always appli-
cable in the valuation of publicly
owned structures such as schools, fire
houses, etc.

(3) In the MARKET APPROACH, the
appraiser compares the subject prop-
erty on an overall basis with similar
properties which have recently sold.
Adjustments are made for all factors of
dissimilarity. All known sales are con-
sidered, but the appraiser selects only
those which are verified to be good
“‘arms length transactions’’ and consid-
ered to be most similar to the property
appraised. After these sales are ana-
lyzed and adjusted to the subject, this
data is then correlated into a final esti-
mate of value as indicated by the mar-
ket.

(4) In the INCOME APPROACH, the
appraiser estimates the probable gross
and net income to be expected from the
rental of the property, adjusts for the
quality and durability of this income
stream, and processes this income into
a value estimate by use of an appro-
priate capitalization rate.

(5) The appraiser then correlates the
indicated value estimates from the
three approaches into a final estimated
market value. Consideration is given to
the relative strengths and weaknesses
of each approach. Normally, the most
weight is given to the approach com-
monly used by the typical purchasers
of the type of property appraised. In al-
most all routine appraisals the market
approach is most applicable.

(f) Importance of the Appraisal Func-
tion. The measure of success or failure
in any real estate transaction is in-
separably bound up in the matter of
price. The heart of the real estate busi-
ness is the price estimate or appraisal.
The importance of sound appraisals for
the Department of the Army cannot be
over-emphasized. The courts have es-
tablished basic rules governing exer-
cise of the power of eminent domain.

(g) Appraisal is an ‘“‘Estimate.”” The
market value of any real estate inter-
est is not a matter of exact determina-
tion, and the appraiser does not ‘‘es-
tablish’ or ‘‘determine” the value. An
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appraisal is an ‘‘estimate’ of current
value based upon and supported by an
analysis of all the factors, physical,
economic, and social which influence
the present and future benefits to be
derived from the ownership of the prop-
erty appraised.

(h) The appraisal format. In order to
establish a degree of uniformity
throughout the Corps as to an ap-
praisal format, all staff appraisers and
contract appraisers will follow the out-
line as set forth in the ‘“‘Uniform Ap-
praisal Standards For Federal Land
Acquisition” and §644.42.

§644.42 Appraisal report.

(a) Preface. The appraisal report is an
important document which serves as a
material aid in the acquisition of re-
quired real estate interests. It is also
an indispensable factor in justifying
expenditures of public funds. It is es-
sential that the report indicates con-
clusively that the appraiser has consid-
ered and analyzed all available data
and used logical reasoning and judg-
ment in developing his value conclu-
sions.

(b) Scope of reports. (1) It is the Corps’
practice that all appraisal reports will
be prepared in narrative form. The re-
port will include, as a minimum, all es-
sential data which will disclose the
purpose, the scope of the problem and
the principal techniques and ap-
proaches employed. The report should
contain all the pertinent supporting
data required to sustain the appraiser’s
final conclusion of market value.

(2) The use of preprinted narrative
sales data sheets is authorized. Care
should be exercised to properly relate
each sale to subject in the narrative.
Use of individual forms is also author-
ized for tabular exercises, such as the
‘“‘cost approach.” In every instance the
narrative should reflect the appraiser’s
reasoning.

(¢) Narrative report format. (1) The fol-
lowing report format is taken verbatim
from ‘“‘Uniform Appraisal Standards
For Federal Land Acquisitions,” pub-
lished by the Interagency Land Acqui-
sition Conference, 1973.

B-1. Contents of appraisal report: The text
of the appraisal report shall be divided into
four parts as outlined below:
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PART I-INTRODUCTION

1. TITLE PAGE. This shall include (a) the
name and street address of the property, (b)
the name of the individual making the re-
port, and (c) the effective date of the ap-
praisal.

2. TABLE OF CONTENTS.

3. LETTER OF TRANSMITTAL.

4. PHOTOGRAPHS. Pictures shall show at
least the front elevation of the major im-
provements, plus any unusual features.
There should also be views of the abutting
properties on either side and that property
directly opposite. When a large number of
buildings are involved, including duplicates,
one picture may be used for each type. Views
of the best comparables should be included
whenever possible. Except for the overall
view, photographs may be bound as pages
facing the discussion or description which
the photographs concern. All graphic mate-
rial shall include captions.

5. STATEMENT OF LIMITING CONDI-
TIONS AND ASSUMPTIONS.

6. REFERENCES. If preferred, may be
shown with applicable approach.

PART II—FACTUAL DATA

7. PURPOSE OF THE APPRAISAL. This
shall include the reason for the appraisal,
and a definition of all values required, and
property rights appraised.

8. LEGAL DESCRIPTION. This description
shall be so complete as to properly identify
the property appraised. If lengthy, it should
be referenced and included in Part IV. If fur-
nished by the Government and would require
lengthy reproduction, incorporate by ref-
erence only.

9. AREA, CITY AND NEIGHBORHOOD
DATA. This data (mostly social and eco-
nomic) should be kept to a minimum and
should include only such information as di-
rectly affects the appraised property to-
gether with the appraiser’s conclusions as to
significant trends.

10. PROPERTY DATA:

a. Site. Describe the soil, topography, min-
eral deposits, easements, etc. A statement
must be made concerning the existence or
nonexistence of mineral deposits having a
commercial value. In case of a partial tak-
ing, discuss access both before and after to
remaining tract. Also discuss the detri-
mental and hazardous factors inherent in the
location of the property.

b. Improvements. This description may be
by narrative or schedule form and shall in-
clude dimensions, cubic and/or square foot
measurements, and where appropriate, a
statement of the method of measurement
used in determining rentable areas such as
full floor, multitenancy, etc.

c. Equipment. This shall be described by
narrative or schedule form and shall include
all items of equipment, including a state-
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ment of the type and purpose of the equip-
ment and its state of cannibalization. The
current physical condition and relative use
and obsolescence shall be stated for each
item or group appraised, and, whenever ap-
plicable, the repair or replacement require-
ments to bring the property to usable condi-
tion.

Any related personalty or equipment, such
as tenant trade fixtures, which are not at-
tached or considered part of the realty, shall
be separately inventoried. Where applicable,
these detachable or individually owned items
shall be separately valued.

d. History. State briefly the purpose for
which the improvements were designed,
dates of original construction and/or addi-
tions; include, for privately owned property,
a ten-year record as to each parcel, of all
sales and, if possible, offers to buy or sell,
and recent lease(s); if no sale in the past ten
years, include a report of the last sale.

e. Assessed value and annual tax load. If
the property is not taxed, the appraiser shall
estimate the assessment in case it is placed
upon the tax roll, state the rate, and give the
dollar amount of the tax estimate.

f. Zoning. Describe the zoning for subject
and comparable properties (where Govern-
ment owned, state what the zoning probably
will be under private ownership), and if re-
zoning is imminent, discuss further under
item 11.

PART III—ANALYSES AND CONCLUSIONS

11. ANALYSIS OF HIGHEST AND BEST
USE. The report shall state the highest and
best use that can be made of the property
(land and improvements and where applica-
ble, machinery and equipment) for which
there is a current market. The valuation
shall be based on this use.

12. LAND VALUE. The appraiser’s opinion
of the value of the land shall be supported by
confirmed sales of comparable, or nearly
comparable lands having like optimum uses.
Differences shall be weighed and explained to
show how they indicate the value of the land
being appraised.

13. VALUE ESTIMATE BY COMPARA-
TIVE (MARKET) APPROACH. All com-
parable sales used shall be confirmed by the
buyer, seller, broker, or other person having
knowledge of the price, terms and conditions
of sale. Each comparable shall be weighed
and explained in relation to the subject prop-
erty to indicate the reasoning behind the ap-
praiser’s final value estimate from this ap-
proach.

14. VALUE ESTIMATE BY COST AP-
PROACH, IF APPLICABLE. This section
shall be in the form of computative data, ar-
ranged in sequence, beginning with reproduc-
tion or replacement cost, and shall state the
source (book and page if a national service)
of all figures used. The dollar amounts of
physical deterioration and functional and
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economic obsolescence, or the omission of
same, shall be explained in narrative form.
This procedure may be omitted on improve-
ments, both real and personal, for which
only a salvage or scrap value is estimated.

15. VALUE ESTIMATE BY INCOME AP-
PROACH, IF APPLICABLE. This shall in-
clude adequate factual data to support each
figure and factor used and shall be arranged
in detailed form to show at least (a) esti-
mated gross economic rent or income; (b) al-
lowance for vacancy and credit losses; (¢c) an
itemized estimate of total expenses includ-
ing reserves for replacements.

Capitalization of net income shall be at the
rate prevailing for this type of property and
location. The capitalization technique,
method and rate used shall be explained in
narrative form supported by a statement of
sources of rates and factors.

16. INTERPRETATION AND CORRELA-
TION OF ESTIMATES. The appraiser shall
interpret the foregoing estimates and shall
state his reasons why one or more of the con-
clusions reached in items (13), (14), and (15)
are indicative of the market value of the
property.

17. CERTIFICATION. This shall include
statement that Contractor has no undis-
closed interest in property, that he has per-
sonally inspected the premises, date and
amount of value estimate, etc.

PART IV—EXHIBITS AND ADDENDA

18. LOCATION MAP. (Within the city or
area)

19. COMPARATIVE MAP DATA. Show geo-
graphic location of the appraised property
and the comparative parcels analyzed.

20. DETAIL OF THE COMPARATIVE
DATA.

21. PLOT PLAN.

22. FLOOR PLANS. (When needed to ex-
plain the value estimate.)

23. OTHER PERTINENT EXHIBITS.

24. QUALIFICATIONS. (Of all Appraisers
and/or Technicians contributing to the re-
port.)

(2) The following exceptions are made
to the above format:

(i) Estate, either a copy of the estate
appraised should be included in the re-
port or by reference in the report to
the appropriate estate.

(ii) Legal description must be in-
cluded in the appraisal report, either in
the body or as an exhibit.

(3) Photographs of important build-
ings and unusual land conditions are
considered an integral part of each ap-
praisal report. Judgment should be ex-
ercised in conserving time and expense,
and several small buildings can often
be covered in one photograph. The use
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of color film and photographs is en-
couraged, especially wherein develop-
ment cost either ‘‘in-house’” or by out-
side firms is reasonable.

(d) Brief appraisals. (1) Brief narrative
appraisal reports, of a one-to-four page
composition, are authorized for use in
many instances wherein the evaluation
or per annum rental value does not ex-
ceed $3,600. The use of this type of re-
port is encouraged and authorized for:

(i) Family housing appraisals,

(ii) Inleasing of privately-owned
quarters and outleasing of government-
owned quarters to civilian tenants,

(iii) The purchasing or leasing of un-
developed land,

(iv) Rentals of small office-type space
(example: Recruiting facilities),

(v) Rights of way for utility lines and
roadways,

(vi) Leases; easements, and

(vii) Other minor interests in real
property.

(2) Appraisals exceeding $2,000 per
annum rental are subject to the Econ-
omy Act, and the fee value must be
shown if improvements are included. A
brief or short form-type of appraisal is
adequate.

(3) All appraisals will be supported by
at least three comparable sales or rent-
als of similar properties. A narrative
discussion of each will be included. In
bulk acquisition projects the use of
prepared sales data sheets is authorized
and encouraged. Each sale or rental
must be discussed and compared to the
subject property within the narrative
of the report.

(4) Brief narrative appraisals will be
reviewed under the same requirements
as normal appraisal reports.

§644.43 Gross appraisals.

(a) Preparation. (1) The gross ap-
praisal sections of real estate design
memoranda and planning reports are
subject to minute scrutiny by higher
authority in the Department of De-
fense and by Congressional Commit-
tees. It is essential that they be me-
ticulously prepared to reflect actual
market conditions and unit prices.

(2) Each gross appraisal will be sup-
ported by detailed analyses of an ade-
quate number of typical comparable
sales. Bach index sale will be analyzed
to show various land classifications
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and values, building contribution esti-
mates and other relevant information.
The sales prices should be verified by
someone having knowledge of the
transaction.

(3) Where letter-type or brief real es-
tate design memoranda on civil works
projects are submitted, comparable
sales data will be presented in one of
the following methods:

(i) Be submitted within the report in
a brief manner, with at least three
truly comparable sales discussed in
narrative form and comparisons shown
to the subject lands covered by the
memorandum.

(ii) Be referenced to the last real es-
tate design memorandum issued on the
same project and if wvalues have
changed in the interim, additional
sales data submitted to support the
changes. If the last design memo-
randum is over a year old, new sup-
porting data must be submitted.

§644.44 Fee appraisals.

(a) Definitions and procedures. (1) The
complete and unrestricted ownership of
all the rights to the full use and enjoy-
ment of a parcel of real estate is called
the ‘‘fee simple estate.”” An appraisal of
this interest is referred to as ‘‘Fee
Value.”

(2) Most fee appraisals require the
use of all three of the standard ap-
praisal approaches.

(b) Applicability. Appraisals of the fair
market value of the free and clear fee
title to the subject property is nec-
essary in the greatest majority of the
Corps of Engineers’ real estate respon-
sibilities be it acquisition (full or par-
tial), disposal, inleasing, outleasing,
rentals, etc. In almost every case the
monetary value of the required estate
and interest is based on the fee value of
the property; therefore, the Corps’
greatest appraisal requirement is for
fee appraisals.

(c) Approaches. (1) It is recommended
that whenever possible all three of the
standard appraisal approaches, Cost-
Market-Income, be used in a fee ap-
praisal. However, if due to the type of
property, is is not practical, beneficial,
or necessary to use a particular ap-
proach, the appraiser is required to in-
dicate in his report that consideration
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was given to its use and discuss why it
was not used.

(2) In the Cost Approach it is ex-
tremely important that the appraiser
document all items of costs for devel-
opment, construction, utilities, etc. It
also is extremely important that he
fully consider all forms of depreciation
such as physical deterioration, func-
tional obsolescence, economic obsoles-
cence, etc., and justify his methods and
factors used in developing his deprecia-
tion factors.

(3) The Market Approach or Com-
parative method of appraisal is the
most direct approach to a market
value estimate and is preferred above
all others. It is basically an application
of the principle of substitution wherein
the sales of similar type properties are
analyzed to develop a price at which an
equally desirable and similar property
can be obtained. It involves the collec-
tion and analyzing of current sales of
comparable properties and comparing
these sales to the subject property.
Since no two properties are identical,
the appraiser must make adjustments
for differences between the two. Ad-
justments may be by a dollar amount
(per unit, per acre, or lump sum) or on
a percentage basis. Full support and
justification must be given for each
amount. Adjustments may be shown ei-
ther by a tabular analysis or by a nar-
rative discussion.

(4) The market value of an income-
producing property is quite often gov-
erned by the net income it will
produce. The fair market value may be
estimated by developing the expected
net income and processing it into a
value estimate by use of an appropriate
capitalization rate. The keynote of this
approach lies in the sound development
of a proper rate. The appraiser must
have a basic knowledge of the principle
and techniques involved and must be
certain that he has adequate data to
develop this rate and properly process
the income into a fair market value.

(5) It is most important that the
valuation estimates developed by all of
the approaches used are correlated into
one conclusive value. In those cases
where there is a substantial spread
among values, the appraiser is cau-
tioned to recheck all his data and fig-
ures for accuracy. The cost figures and
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depreciation factors should be checked
in the Cost Approach; the sales data
should be further documented and ana-
lyzed in the Market Approach; and the
Income Method may require a recheck
of the soundness of the capitalization
rate.

(d) Partial takings. (1) A substantial
number of acquisitions require only
portions of an ownership necessitating
a ‘“‘partial taking.” In these cases the
appraiser is required to estimate the
value of the whole ownership before the
taking; the value of the remainder—the
difference being the value of the part
taken. Many times the remainder is of
less value after the taking, indicating a
‘“‘severance damage.”” The appraiser is
usually required to allocate the total
taking value between the value of the
part acquired and the severance dam-
age to the remainder by reason of the
taking.

(2) In order to promote uniformity in
the reporting format, the following ex-
ample of the ‘‘before” and ‘‘after”
method is presented for guidance:

A 220-acre parcel of land is to be acquired from
a 420-acre farm:

Value “before” the taking ($300 p/ac) ................. $126,000
Value of remainder “after” taking ($200 p/ac) .... 40,000
Total Value of part taken, including severance

damage to remainder ............ccoeiiiiiiiiiiiies $86,000
Value of 220 acres taken ($300 p/ac) . 66,000
Severance Damage to Remainder ..........c.cccceuen $20,000

(3) The appraisal of the property be-
fore the taking must be a complete
narrative-type appraisal containing
adequate market data to support the
total value. The report then must also
include a full appraisal on the remain-
der portion of the property consisting
of a full description of the residue im-
mediately after the taking and a com-
plete set of market data and sales
other than those used in the ‘‘before”
evaluation. If the remainder parcel has
diminished in value as a result of the
taking, the appraiser must have ade-
quate support and justification for the
reduction in value.

(4) In the case of partial takings, con-
sideration must also be given to offset-
ting benefits applicable to the remain-
ing property. A combination of legal
interpretation of the law and judicial
decisions with regard to such benefits
must be used in determining whether
offsetting benefits are applicable. Ref-
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erence is made to paragraph A-9 and A-
10 in the “Uniform Appraisal Standards
For Federal Land Acquisitions.”

(5) Paragraph A-13 of the ‘“‘Uniform
Appraisal Standards’ is also referenced
in connection with guidance regarding
“‘navigation servitude.”

(e) Appraisal Certificate. (1) No ap-
praisal report will be considered ac-
ceptable without appropriate certifi-
cation by the appraiser responsible for
the contents of the report and the con-
clusion of values. The certification can
be in the front or the back of the re-
port, consistent with Division or Dis-
trict policy.

(2) An appropriate certification shall
be substantially in accordance with the
following: I certify that I have care-
fully examined the property described
herein and that the estimates as devel-
oped in the report represent my unbi-
ased opinion and judgment. I further
certify that I have no interest, past,
present or prospective, in the subject
property which would affect my opin-
ion and that the present fair market
value of the (insert estate appraisal) is
subject only to all the assumptions and
limitations as specifically set forth.
(Date and signature of appraiser.)

§644.45 Rental value.

(a) Definition. (1) The fair rental
value of the property is the amount
which, in a competitive market, a well-
informed and willing lessee would pay
and which a well-informed and willing
lessor would accept for the temporary
use and enjoyment of the property.

(2) Appraisals to establish fair rental
values will be made in accordance with
acceptable standards of appraisal appli-
cable to the particular type of property
and in accordance with general ap-
praisal practices and procedures here-
tofore described in relating to all ap-
praisal work. The preparation of time-
consuming and lengthy appraisal re-
ports should be kept to a minimum,
particularly with regard to rental prop-
erties of low value. A brief summary of
the essential facts will be sufficient to
support leases by the Government of
building space or unimproved land
where the net rental value is not in ex-
cess of $3,600 per annum.

(b) Applicability. All provisions of this
subpart are applicable to ‘‘inleasing’ of

144



Department of the Army, DoD

real property for use of the Govern-
ment, and equally applicable to
‘“‘outleasing” of Government-owned
real property. Section 644.45(1) Govern-
ment Quarters, is normally applicable
only to ‘‘outleasing’ of quarters to ci-
vilian employees. The provisions are,
however, also considered valid consid-
erations in appraising ‘‘inleases,”
wherein privately-owned housing is
being rented for occupancy by military
personnel in lieu of quarters allow-
ances.

(c) Services. In the absence of an
agreement or contract, a lessor is not
bound to furnish any utilities or build-
ing services of any kind, and such serv-
ices may not be acquired under the
power of eminent domain. It is, there-
fore, necessary for the appraiser to in-
clude in his report as separate items
the estimated cost of all customary
services that may be required to per-
mit the normal use and occupancy of
the property.

(d) Market value of fee. (1) Where tem-
porary use of an entire building or
other independent unit of an ownership
is proposed, the appraisal will ordi-
narily report both the market value of
the fee title and the fair annual rental
value. However, no appraisal of fair
market value of fee title is required in
any case where assessed value, sup-
ported by statement of the assessor
and ENG Form 869-R (15% Valuation
Certificate), can be used for compliance
with existing law, Section 322 of the
Act of June 30, 1932 (40 U.S.C. 278a),
known as the ‘“‘Economy Act.” Fee
value is not required for land only
leases, as the Economy Act is not ap-
plicable.

(2) An exception to the above proce-
dure is in regard to the appraisal of
family housing units. As an alter-
native, the appraiser can support his
rental valuation by use of comparable
rentals and a statement that the lease
value does not exceed 15% of the fair
market value.

(e) Lease of minor portions of buildings.
Where appraisals are required to estab-
lish rental value of a minor portion of
a building, it will not be necessary to
estimate the fee value of the entire
property, provided that the net annual
rental does not exceed $2,000. A sound
rental value can ordinarily be esti-
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mated by comparison with established
rentals in subject property and in adja-
cent similar properties in the commu-
nity. However, care should be exercised
to insure the reasonableness of the re-
ported comparable rental values. The
appraiser’s report must include suffi-
cient data on these current rentals to
support adequately the rental estimate
for the subject space.

(f) Unexpired lease. Where the prem-
ises to be acquired are occupied by ten-
ants under leases which cannot be ter-
minated at will by the landlord, the ap-
praiser’s report will set forth in detail
the terms of the existing leases and
will show the value of the tenant’s in-
terest. The value of the tenant’s inter-
est is based on the fair rental value
(economic rent) of the part of the prop-
erty occupied by the tenant for the un-
expired term of the lease, or for the
term condemned, whichever is shorter,
less the rent which the tenant is obli-
gated to pay (contract rent) under the
existing lease. The difference between
the economic and contract rent is
known as ‘‘bonus rent.”

(g) Bonus value. Wherein a ‘‘bonus
rent” is reflected as being the dif-
ference between economic and contract
rent, a full narrative discussion will be
included in the report. It is of para-
mount importance that the present
economic rental be supported by the
rental market data. The ‘‘bonus value”’
is the present worth of the discounted
bonus rent.

(h) Rental appraisal report. The ap-
praisal report will contain adequate
facts and discussions relative to the
following:

(1) Land description, showing street
frontages and lot depths.

(2) Adequate description of improve-
ments and furnishings, including type
of construction, total floor space, floor
load for storage space, number of rent-
able rooms, or income-producing space,
nonproductive or public space, total
cubic content, and reproduction cost of
improvements less depreciation.

(3) Assessed valuation and lawful
ratio to market value, if the annual
rental value exceeds $2,000.

(4) Analysis and discussions of cur-
rent rentals of similar properties and
rental history of the property ap-
praised.
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(5) Discussion of the appraisal proc-
ess and rental rates applicable to the
terms of the proposed lease, particu-
larly as to any differential in the rate
of return applicable to customary long
term rentals.

(6) Statement showing distribution of
appraised annual rental as allocated to
fixed charges and fair rate of return on
land, buildings, and any furnishings or
equipment that are included in the pro-
posed taking.

(i) Special purpose properties. Apprais-
als to estimate the rental value of ho-
tels, clubs, hospitals, and other highly
specialized properties will include full
information on the income capacity of
the property under average competent
management and under accepted stand-
ards of operation for the particular
type of property involved. The ap-
praisal reports will, among other
things, contain an analysis and discus-
sion of the following items:

(1) Financial history of property, in-
cluding indebtedness, the actual past
income or earnings of the property
based upon audit reports for the past
five years or longer, and any unaudited
current months of the fiscal year. In
the absence of audits, corporate state-
ments may be furnished if properly cer-
tified.

(2) Discussion of the past operation
and management methods with com-
ments relative to any excessive or in-
sufficient charges appearing in the fi-
nancial statements obtained.

(3) Appraiser’s estimate of the sta-
bilized income of the property.

(4) Appraiser’s estimate of profits
available for typical lessee-operator.

(56) Recommendations of the appraiser
as to the relative merits of acquiring
fee title to the property as against ac-
quiring a leasehold interest.

(j) Farms and rural properties. Apprais-
als to estimate the rental value of
farms and other types of rural prop-
erties will report the present market
value of the fee title, the fair annual
rental value, and any direct damage to
growing crops, standing timber, or im-
provements to be removed or de-
stroyed. The damage will be reported
separately from the rental value in
order to permit the reflection of the
damage in the primary rental term.
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(k) Industrial installations. (1) Ap-
praisal reports will be obtained to sup-
port all leases of industrial installa-
tions or portions thereof. It is impor-
tant that appraisals of operating indus-
trial installations be prepared by spe-
cially qualified appraisers or consult-
ants intimately familiar with the par-
ticular processes and production capa-
bilities and related factors having any
bearing on the value of a particular
plant.

(2) The appraisers selected to esti-
mate the rental value should be fully
informed as to all known prospective
lessees and the amount of any bids, or
offers made for the use of the property,
and as to all terms, conditions, and
limitations under which the property
will be made available for use or oper-
ation.

(3) The appraisal reports will include
a detailed inventory setting forth all
physical factors pertaining to the land,
buildings, machinery, and equipment
and an adequate discussion of all local
factors influencing the profitable use
of the facility. Data pertinent to the
prevailing rentals for other Govern-
ment and privately-owned industrial
plants and warehouses considered rea-
sonably similar to the facilities to be
leased will also be included. The con-
clusions of the appraiser as to other
matters of importance to the Depart-
ment of the Army in its leasing oper-
ations will likewise be presented. The
appraiser should bear in mind that idle
manufacturing plants, and all indus-
trial properties, as a general rule, are
valuable only to the extent and degree
that they are usable in actual produc-
tion. It is also a generally accepted
economic fact that the plant and fixed
equipment (real estate) is the produc-
tion factor for which a return can ordi-
narily be realized after the cost of all
other factors in production has been
provided. Military necessity has re-
quired the construction of many plants
which are designed for special purposes
and which may tend to defeat the ordi-
nary approaches to the market rental
value problem. In the absence of com-
parable rentals of similar properties or
other reliable comparative guides to
value for temporary use, market rental
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value should be estimated with par-
ticular consideration to the following
methods:

(1) Reasonable return on estimated fair
value. For this purpose ‘‘fair value” is
defined as the prudent cost of reproduc-
tion less depreciation of only that por-
tion of the property that is readily
adaptable or capable of competition
with alternative properties which may
be available to or constructed by the
proposed lessees. Items of equipment
and any portions of a plant that do not
directly contribute to the specific use
may be eliminated from consideration
and the rental return estimated only
on items and space actually adaptable
for use in the proposed enterprise. The
appraiser is particularly concerned
with any competitive disadvantages or
penalties accruing to subject property
by comparison with the alternatives
available to prospective users. The
rental estimate should therefore be ap-
propriately modified with respect to
adequate allowances for amortization
of necessary alterations to be made by
the lessee. Other operating disadvan-
tages that might tend, from the com-
petitive viewpoint, to result in in-
creased operating cost or other pen-
alties that might in any way be
brought forward in negotiations to es-
tablish an acceptable rental price must
also be considered.

(i1) Ratio of plant costs to productive
capacity. In many lines of industrial en-
terprise, it may be possible to obtain
comparable operating experience ratios
with reference to relation of average
annual real estate costs or plant in-
vestment charges to the gross annual
production. The difficulties of esti-
mating production levels and obtaining
sufficiently accurate data as to actual
operating experience are fully appre-
ciated. Suggested sources of such infor-
mation are annual statements of pro-
spective lessees and their competitors.
It is believed that this approach to the
appraisal problem is fundamentally
sound, particularly so when there is an
indicated demand for the full capacity
of an industrial plant as originally de-
signed, and that this method will serve
as a reasonable check and balance
against return on ‘fair wvalue.” It
should also be very helpful as a guide
to the rate of capitalization in the
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“fair value”
problem.

(iii) Tazxes. The appraisal will not be
influenced by the fact that the Govern-
ment is not presently required to pay
taxes on the property.

(iv) Savings. When appropriate, the
estimated savings in maintenance, pro-
tection, repair and restoration, if any,
will be obtained by the Management
and Disposal Branch from the using
service or other competent authority
and furnished to the appraiser pre-
paring the appraisal report.

(1) Govermment quarters. (1) Rental
schedules for Government quarters fur-
nished to civilian employees will be
supported by written appraisal reports
reflecting adequate coverage of the fol-
lowing items:

(i) Construction details. Physical de-
scription of quarters will include the
general grade of construction work,
materials and decorations, number of
rooms, floor space, porches, garages,
general appearance and condition.

(ii) Equipment and accessories:

approach to the rental

Refrigeration
Cooking facilities
Kitchen cabinets
Closet space
Built-in conveniences
Screening
Elevators
Telephone service
Utilities
Plumbing
(iii) Furniture and furnishings.
(iv) Site conditions:

Lot size

Lot size per living unit

Access (street and road frontage)

Restrictions

Land improvements (walks, driveways,
shrubbery, lawns, topography, etc.)

Hazards and/or amenities

(v) Neighborhood development and

data:

Local zoning regulation

Public transportation

Schools

Shopping facilities
Recreational facilities

Supply and demand for housing
Population statistics

General trends

(vi) Comparable rental data. Data will
include results of a comprehensive sur-
vey of current rental rates applicable
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to the most similar privately-owned
housing in the nearest competitive or
comparable neighborhood or commu-
nity. Typical rental rates will be com-
piled, analyzed and tabulated, and sub-
ject properties identified and described
in the same manner as prescribed
above for Government quarters. The
appraisal report should include a vicin-
ity map showing location of rental
units listed for comparison in relation
to the location of the quarters being
appraised.

(vil) Comparative relationships. The
appraisal report will include a discus-
sion of relative merits of Government
quarters by comparison with private
housing units. Rental rates of housing
controlled by governmental agencies or
subsidized by private industry will not
be used as a basis for comparison.

(viii) Correlation of rental units. A dis-
cussion of basic reasoning supporting
the final rental value unit for each dis-
tinctive rental bracket is imperative.

(ix) Photographs. Photographs of typ-
ical views of the quarters appraised and
typical private housing units cited as
comparable rentals will be included in
each report.

(x) Appraisal certificate. Rental ap-
praisal reports will not be considered
acceptable without appropriate certifi-
cation substantially in accordance
with: “I certify that the above rental
values represent my unbiased opinion
of the present fair market rental value
of the quarters described. I am not now
a tenant residing in such quarters nor
do I have any intention of becoming a
tenant therein.”

(2) Reappraisals of rental quarters
are required every fifth year subse-
quent to previous appraisal. Rental
rates will be adjusted annually between
appraisals by application of the Con-
sumer Price Index (CPI) maintained by
the Bureau of Labor Statistics, Depart-
ment of Labor, and as further required
in accordance with Transmittal Memo-
randum No. 2, OMB Circular A-45, re-
vised October 30, 1974.

§644.46 Easements.

(a) Definition. An easement is a prop-
erty right of specified use and enjoy-
ment falling short of fee ownership. It
follows that the value of an easement
is less than the market value of fee

32 CFR Ch. V (7-1-09 Edition)

title to the same portion of property
(exclusive of severance damages to re-
sidual portions).

(b) Measure of value. The measure of
compensation for an easement is the
amount by which market value of the
ownership is diminished by the imposi-
tion of the easement. This should be
developed by use of the ‘“‘before’” and
“after’” method of appraisal, the dif-
ference being the value of the taking.

(c) Flowage easements. (1) The ap-
praisal of flowage easements will not
be undertaken until flood frequency
surveys have been completed and ap-
proved by proper authority. The flood
frequency data will be made available
to the appraisers with the definite un-
derstanding that it is to be accepted as
one of the controlling factors in esti-
mating the market value of the ease-
ments. The appraiser’s certificate
should be qualified to include the as-
sumption that the frequency data is
correct and that he has no responsi-
bility therefore.

(2) The market value of fee simple
title to each property over which a
flowage easement is required will first
be appraised in the usual manner. This
estimate will be followed by appraisal
of the market value of the property
after imposition of the easement. The
market value of the easement is then
computed on the basis of the amount
the market value of fee title is reduced
by imposition of the easement. The ap-
praiser will give full consideration to
all factors having a bearing on the re-
duction in value of the parcel on which
the easement is to be imposed. Each
appraisal report will include complete
information as to estimated flood fre-
quency pertaining to each parcel ap-
praised.

(3) The appraiser’s major problem in
appraising tracts having considerable
value is the development of his value
estimate after the imposition of the
easement. The market data approach
to value is limited in this phase of the
appraisal to index sales of land reflect-
ing the ‘‘use adaptability’ of lands to a
less profitable purpose. Typical of such
change in highest and best use are the
conversion of row crop land and or-
chard land to pasture and forestry.
Likewise, the cost approach to value is
applicable only to land improvements
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and structures to be removed or de-
stroyed. It is, therefore, considered es-
sential that flowage easement apprais-
als reflect, in adequate detail, changes
in utility by the development and use
of the earnings approach to value be-
fore and after imposition in all cases
involving lands capable of producing
income. The ratios thus developed in
“before’ and ‘‘after’” values for income
producing lands should prove to be
helpful in developing appropriate ra-
tios for nonproductive lands.

(4) In those instances where the type
of land, topography, flood frequency
and duration data clearly indicate that
a minimal change in value (not to ex-
ceed $100) will result from exercise of
the required rights, a brief appraisal is
authorized. The appraisal report will
contain as a minimum a complete
statement of pertinent facts, including
information regarding flood frequency
and duration data pertaining to the
property appraised. In the event con-
demnation is required to acquire the
necessary rights, an acceptable ‘‘be-
fore’’ and ‘‘after’ appraisal will be pre-
pared prior to the institution of con-
demnation proceedings.

(5) A tract map showing each contour
level of varying flood frequency will be
made a part of each appraisal report.
This map should facilitate review of
the appraisals and serve as an aid to
the negotiator in his contacts.

(d) Other easements. It is recognized
that many other types of easements,
i.e., road, pipeline, restrictive, borrow,
transmission line, flight, spoil, etc. are
to be appraised. In all instances, the
measure of value is still the same, the
amount by which the market value of
the ownership is diminished by the im-
position.

§644.47 Appraisal of other interests.

(a) Minerals. (1) In all cases, the value
of the subsurface will be included or ac-
counted for in the appraisal report in
such manner that negotiations may be
readily conducted to acquire or extin-
guish subsurface rights if they are out-
standing in third parties or if it devel-
ops that the vendors desire to reserve
them. In those instances where min-
erals are held separately in large
blocks underlying several individual
surface tracts, a statement to this ef-
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fect should be included and the plan for
appraising the mineral estate identi-
fied. Unless the person who is apprais-
ing the surface has had training and
experience in appraising minerals, the
subsurface appraisal should be made
separately by an appraiser qualified to
perform this service. Since the removal
of certain minerals may destroy the
usefulness of the surface, care should
be exercised to avoid duplication of
value.

(2) In the event that subsurface valu-
ation is unfamiliar to the Division or
District requiring same, HQDA (DAEN-
REE) WASH DC 20314 should be con-
tacted for advice and recommenda-
tions. Mineral valuation engineers
within the Corps may be utilized on a
cost reimburseable basis for furnishing
gross or tract appraisals.

(b) Timber. (1) Where the land being
appraised has only young trees or tim-
ber not of merchantable size, the value
thereof will be included with the value
of the land. If the timber is of mer-
chantable size, a timber cruise will be
made by a professional forester and the
timber classified in the appraisal ac-
cording to species, type, range of size,
quantity, unit value, and total value. A
discussion of logging, haulage, and
market conditions will be given. The
total value of timber shall be the
amount by which the timber enhances
the market value of the bare land.

(2) Extreme care must be exercised in
the use of separate timber estimates
for appraising timber land, so as to
avoid ‘‘doubling up.” Where a timber
cruise or estimate is used, comparable
sales of recently timbered land should
be used to support the remaining land
value. Where such sales are not avail-
able, care must be utilized to extract
the timber value from sales of timber
land. The optimum situation would be
to have sales that were also cruised;
however, this does not often happen.

(¢) Growing crops. (1) Crop appraisals
will not ordinarily be necessary except
in those cases where the Division or
District has determined that posses-
sion of the cropland is necessary prior
to the normal harvest period. Where
the Division or District Engineer has
determined that the landowner or his
tenant cannot be permitted to harvest
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the crops, they will be appraised as sep-
arate property items.

(2) The crop appraisal will identify
the crops by type, number of acres, es-
timated yield per acre taking into ac-
count all hazards, the unit value, gross
market value at maturity based upon
current local prices for the commod-
ities less cost of bringing to maturity,
harvest, and delivering to available
markets. The expected harvest period
will be reported, together with other
pertinent information, in order to indi-
cate an approximate date when the
cropland may be available for con-
struction purposes.

(d) Use of Government-owned property.
(1) An appraisal will be made, when re-
quired, to justify the consideration re-
served in all leases, licenses and ease-
ments, except those specifically men-
tioned in paragraph (d)(3) of this sec-
tion. The appraisal will be made in ac-
cordance with acceptable standards ap-
plicable to the particular type of prop-
erty and the use to be made thereof in
the proposed grant, and in accordance
with the general appraisal practices
and standards heretofore outlined in
this chapter. Ordinarily the appraisals
of property involving substantial im-
provements will include, in addition to
complete coverage of all factors influ-
encing the use of the property ap-
praised, complete information as to the
following:

(i) Data of acquisition and comple-
tion of Government construction.

(ii) Complete cost data as to original
purchase price and Government con-
struction.

(iii) Detailed discussion of the pre-
dominant uses to which the property is
adaptable.

(iv) Competitive position of the prop-
erty with respect to availability of pri-
vately-owned properties for similar
use.

(v) Estimate of market value of fee
title.

(vi) Estimate of annual rental value
assuming unrestricted use over a rea-
sonable period of time.

(vii) Estimate of annual rental value
under proposed Government restric-
tions.

(2) Time consuming and lengthy ap-
praisal reports should be avoided in the
case of low value grants involving Gov-
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ernment-owned property. The consider-
ation in such cases may be substan-
tiated by a simplified appraisal report
by a qualified appraiser setting forth
only such facts as are required to vali-
date his conclusions as to value. In
such instances, a physical inspection of
the property may be waived where the
appraiser is sufficiently familiar with
the property under appraisals and local
market conditions to prepare a reason-
able value estimate of the estate to be
appraised. When a property is not phys-
ically inspected, it will be so noted in
the appraisal report. The decision con-
cerning the necessity for a physical in-
spection of the property and analyzing
local market conditions will rest with
the appraiser signing the appraisal cer-
tificate since he is personally respon-
sible for the value conclusion devel-
oped in the appraisal report. A low
value grant for the purpose of this
paragraph is defined as any grant for
which the fair market rental value (be-
fore applying any offset in rental for
estimated savings in maintenance, pro-
tection, repair and restoration) does
not exceed the following:

Easement—$500 for the term.

Lease or License—$500 per annum if granted
for not more than a five-year period and is
granted after advertising.

(3) The following are exempt from the
above requirements:

(i) Leases for land on which to con-
struct new credit union facilities,
under long-term leases. See DOD Direc-
tive No. 1000.10 for formula.

(ii) Concession leases under Grad-
uated Rental System.

§644.48 Review and approval.

(a) Procedure. (1) Upon completion of
an appraisal, the signed report is to be
reviewed by a reviewing appraiser to
assure that the information and data
developed by the appraiser substan-
tiates the estimated valuation. The re-
view function also serves as a means of
resolving differences that might be
found in two or more individual ap-
praisals of a single property. The re-
viewing appraiser is also responsible
for maintaining consistency in apprais-
als for the various properties in a
project.

(2) A review of all real estate apprais-
als is considered of vital importance to
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the successful operation of the real es-
tate mission of the Corps of Engineers.
It is essential that each and every ap-
praisal be given an independent review
and check by a thoroughly qualified re-
viewing appraiser. This will insure that
the appraisal represents relative con-
currence as to value of not less than
two real estate appraisers profes-
sionally qualified by previous experi-
ence in appraising the particular type
of property involved. The reviewing ap-
praiser should familiarize himself with
the property to the extent that he can
adequately present and support his
opinion when called upon to do so.

(3) The review action will be docu-
mented by a separate narrative memo-
randum signed and dated by the au-
thorized reviewing appraiser. Such re-
view memorandum will indicate, but
not be limited to, the following:

(i) Date and nature of physical in-
spection of the subject property.

(ii) Statement relative to reviewer’s
knowledge of comparable sales used.

(iii) Reviewer’s opinion as to the ap-
praiser’s valuation.

(iv) Other pertinent data, if any, rel-
ative to the property or comparable
sales that the reviewer feels would lend
additional credence to value estimate.

(v) Reviewer’s certification of ap-
proval, disapproval, or recommenda-
tion.

(4) If more than one appraisal is ob-
tained for an ownership, all should be
reviewed by the same reviewing ap-
praiser. The reviewer can cover all ap-
praisals in one review memorandum, or
write individual reviews.

(5) No alterations or additions will be
made to a signed appraisal report by
anyone other than the appraiser who
signed the report. A reviewer cannot
change the value reflected or approve
an amount other than the appraiser’s
final conclusion of wvalue. His alter-
native is disapproval.

(6) A reviewing appraiser may not re-
view other appraisal reports covering a
property that he has himself previously
appraised. In this instance the reports
must be assigned to another reviewer
or be forwarded to the next level of re-
view for appropriate action.

(7T) Appraisal reports obtained by the
Department of Justice and submitted
for Corps review are to be treated in
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the same manner as those obtained by
the Corps.

(b) Delegation. (1) Division Engineers
have been authorized to approve or
take action as appropriate on all real
estate appraisal reports made for the
purpose of purchase, disposal, or any
use of real property in which the esti-
mated fair market value (of the part to
be acquired, if a partial taking) does
not exceed $250,000, or the estimated
fair market rental value does not ex-
ceed $150,000 per annum.

(2) Division Engineers have been au-
thorized further, at their discretion, to
redelegate any part of this authority,
up to $150,000, to District Engineers.

(3) All appraisals exceeding $250,000
will be forwarded to HQDA (DAEN-
REE) WASH DC 20314 for final review,
approval, and/or appropriate action.
Each report will be thoroughly re-
viewed at all levels, including the
Project, District and Division.

(4) A copy of all those reports be-
tween $100,000 and $250,000 will be for-
warded to DAEN-REE for post review
and retention.

(5) In addition to those reports which
exceed the delegated authority, DAEN-
REE will review and take appropriate
action on complex, difficult and con-
troversial appraisals. Where more than
one appraisal has been made within ei-
ther of these categories, a copy of each
appraisal report should be submitted
for review regardless of variances in
opinions of value. At times, the Divi-
sion Engineers may receive specific in-
structions as to appraisals which may
require final approval of DAEN-REE.
Also, from time to time, DAEN-REE
may call for and review typical ap-
praisals prepared by individual apprais-
ers.

(c) Reconciliation of appraisal reports.
In the event that a reviewing appraiser
does not agree with the value conclu-
sion of the appraiser, the following
steps should be taken:

(1) Attempt to reconcile differences
with the appriser in a face-to-face
meeting. The reviewing appraiser
should present his additional evidence
of value to the appraiser and discuss
the report weaknesses, if any.

(2) In the event reconciliation and ap-
proval are not possible, the reviewer
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must then forward the report and re-
view certificate to higher authority for
resolution and request that another ap-
praisal be obtained.

(d) Qualifications of reviewing apprais-
ers. (1) A reviewing appraiser should
have a minimum of five years experi-
ence in the field of real estate apprais-
ing. He should also have taken and suc-
cessfully completed two or more ap-
praisal courses offered by professional
appraisal organizations. His experience
record should indicate that he has
thorough knowledge of all the standard
appraisal techniques and approaches
and has the ability to analyze the mar-
ket and all pertinent data which af-
fects value.

(2) Upon selection and appointment
by the District Engineer of qualified
staff personnel to act as reviewing ap-
praisers, a copy of their qualifications
and experience records, along with a
copy of the appointing orders, will be

forwarded to HQDA (DAEN-REE)
WASH DC 20314.
(e) Code of ethics. Under no cir-

cumstances will an appraiser be di-
rected to make an appraisal at any pre-
determined amount or to change his
opinion of value on any property ap-
praised. It is recognized that the re-
view function will develop some dif-
ferences of opinion. However, where
those differences cannot be resolved on
a higher ethical basis, predicated upon
sound reasoning and adequate data
properly analyzed and applied, an addi-
tional appraisal will be obtained.

§644.49 Contracts.

(a) Appraisal reports. (1) Within their
contract authority, Division and Dis-
trict Engineers may contract with rec-
ognized appraisal firms, corporations
and individuals for necessary appraisal
reports on a lump sum basis. Following
the award of any appraisal contract in
excess of $5,000 a copy of such contract
will be forwarded by the issuing office
direct to HQDA (DAEN-REE) WASH
DC 20314, immediately upon execution.

(2) Requests from Division and Dis-
trict Engineers to the Chief of Engi-
neers for names of appraisers qualified
to make particularly complex apprais-
als are invited.

(3) Division and District Engineers
will develop and maintain current lists
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of qualified appraisal firms, corpora-
tions and individuals, from which con-
tractor selection will be made. These
lists should be appropriately grouped
or rated in accordance with special
qualifications and experience in con-
nection with various and specific types
of appraisal problems.

(4) Prior to receipt of proposals and
negotiations with appraisers, a target
fee (Government estimate) will be de-
veloped with due consideration to the
relative skill and ability required in
solving the appraisal problem and the
appraiser’s time and expense required
for preparing the desired reports.

(56) In the negotiation of appraisal
contracts the following items are to be
considered:

(i) The appraisal of real estate is a
recognized profession governed by a
code of ethics prohibiting competition
in obtaining appraisal assignments. All
negotiations for proposals will be con-
ducted on an individual basis, with ade-
quately qualified appraisal firms, cor-
porations or individuals competent to
deliver the required appraisal reports
on schedule.

(ii) In view of the technical nature of
appraisals, Division and District Engi-
neers shall give consideration to desig-
nating qualified member(s) of their
real estate staffs as contracting offi-
cer’s representative(s) with full respon-
sibility for all cost estimates involved
in contracting for appraisal services
and reports. Such contracting officer’s
representative(s) may also, in the des-
ignation of the contracting officer, be
utilized to conduct negotiations with
the prospective contractors, serve as
ordering officer pursuant to the con-
tracts, certify invoices and act in any
other capacity within their authority
as contracting officer’s representa-
tive(s).

(6) A copy of the narrative, detailed
record of contract negotiations will be
forwarded to DAEN-REE, along with
the contract as specified above.

(7) In contracting for appraisal re-
ports, contract forms as set forth in
Armed Services Procurement Regula-
tions (ASPR) (chapter I of this title)
and ER 1180-1-1 (Engineer Contract In-
structions) will be used. An outline of
the qualifications of the appraiser em-
ployed to perform the contemplated
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services shall be included in the con-
tract assembly.

(b) Expert appraisal services. Employ-
ment of qualified real estate appraisers
and consultants may be effected uti-
lizing the pertinent provisions of ASPR
and ER 1180-1-1.

(c) Obtaining appraisal reports by pur-
chase order. (1) Division and District
Engineers are urged to utilize an au-
thorized type of purchase order, such
as DD Form 1155, in lieu of long-form
contract, provided that:

(i) It is in the best interest of the
Government, cost wise, not to issue the
long-form contract.

(ii) The contractor has performed
satisfactorily on at least one contract
within the prior three fiscal years.

(iii) The total order, by such pur-
chase orders, from the contractor does
not exceed $10,000 for the project dur-
ing the current fiscal year.

(iv) The order is accompanied by a
brief history of negotiation signed by
both the contractor and the con-
tracting officer’s representative(s).

(2) Care should be exercised to insure
that the above provisions are used only
to order supplementary reports, single
appraisals, and other ‘‘one-time’” re-
ports needed.

(d) Department of Justice consultation.
Authorized local representatives of the
Department of Justice will be con-
sulted concerning the acceptability of
the appraiser(s) prior to negotiating
any appraisal contract covering tracts
proposed for acquisition. The local rep-
resentative must also approve the per
diem fee to be utilized in the appraisal
contract. Where agreement cannot be
reached between the Division or Dis-
trict Engineer and the local represent-
ative of the Department of Justice as
to the selection of the appraiser(s), a
complete report will be submitted to
DAEN-REE, for resolution with the At-
torney General.

(e) Interdepartmental services. Division
Engineers are authorized to arrange for
interdepartmental services of qualified
specialists in the regular employ of
other Government agencies in connec-
tion with special problems concerning
mineral deposits, water rights, timber
cruises, etc. Division Engineers are fur-
ther authorized, in their discretion, to
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redelegate this authority or any part
thereof to District Engineers.

Subpart C—Acquisition

PROCUREMENT OF TITLE EVIDENCE,
TITLE CLEARANCE, AND CLOSINGS

§644.61 General.

(a) Purpose. Sections 644.61 through
644.72 describe the procedures relating
to the procurement of title evidence,
title clearance, and closings for the ac-
quisition of real estate and interests
therein for all land acquisition pro-
grams administered by the Chief of En-
gineers. Exceptions in connection with
the acquisition of properties under the
Homeowners Assistance Program are
set forth in subpart E.

(b) Applicability. These sections are
applicable to all Division and District
Engineers having real estate responsi-
bility.

(c) Guidelines. (1) The satisfactory
progress of land acquisition programs
necessitates the prompt procurement
of title evidence and prompt title
clearance. One of the following types of
title evidence should be obtained, after
considering the cost of the several
types and other factors mentioned
below. To effect these objectives, care-
ful planning is essential, including a
determination of the most acceptable
and available type of title evidence and
the source from which such title evi-
dence may be procured. The Chief of
Engineers is responsible for procuring
all title evidence, including title evi-
dence needed for lands which are ac-
quired by condemnation proceedings.
The early procurement and examina-
tion of the title evidence and title
clearance will expedite payment to
landowners from whom offers are ob-
tained or against whom condemnation
proceedings are filed.

(2) Insured certificates of title or
policies of title insurance shall be ob-
tained wherever possible. This is on the
theory that the Government is buying
title searching service as well as the
title evidence itself and is avoiding the
time and cost of examining abstracts of
title, generally voluminous in nature.

(3) Where it is not possible to obtain
certificates of title or title insurance,
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abstracts of title may be obtained, as a
last resort.

(4) As used in these sections, an ab-
stract of title is a synopsis or digest of
all instruments of record affecting the
title to a specific parcel of land. It nei-
ther guarantees nor insures the title. A
certificate of title is a contract where-
by a title company certifies that title
to a specific parcel of land is good and
unencumbered of record in a named
person excepting only such defects and
encumbrances as are shown therein.
The liability of the company is limited
to an amount specified in the certifi-
cate. A title insurance policy is a con-
tract which insures that the owner or
mortgagee will not suffer any loss or
damage by reason of defects in the title
to the property, or liens or encum-
brances thereon existing at the date of
the policy, except those defects, liens,
or encumbrances which the policy spe-
cifically excepts. Liability thereunder
is not limited to matters of record but
extends to matters beyond the record.

(6) The Directory of the American
Land Title Association may be ob-
tained upon request to the Association
at 1828 L Street, NW., Washington, DC
20036, or to any major title insurance
company. This Directory lists, by
States, the abstract and title compa-
nies which provide title insurance.
These companies are acceptable to the
Attorney General. Requests for fur-
nishing title certificates or title insur-
ance should be made to the major title
insurance companies in addition to
local abstractors and title companies.

(6) From past experience, it is consid-
ered that the procurement of certifi-
cates of title or title insurance is more
economical than abstracts of title and
the use of these types of title evidence
expedites payment to landowners. In
the majority of the States either cer-
tificates of title or title insurance are
obtainable and the premium for
issuance of such certificates or policies
is based on a schedule of fees approved
by the State Insurance Commission or
some similar State agency. The pre-
mium fixed by such schedules, in most
cases, includes the charge for title ex-
amination (preliminary certificate of
title or preliminary binders) and the
charge for insurance (final certificates
of title or title guarantee policy) and
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any variance from the prescribed fees
is considered a violation of the Sate
law or regulation. Most State Insur-
ance Commissions have recognized and
approved the forms of certificates of
title and title insurance policies pre-
scribed by the Attorney General and
have authorized their use in lieu of
owners’ policies. Division and District
Engineers should familiarize them-
selves with the State title insurance
laws and regulations. If prices quoted
by all possible sources seem exorbitant,
the matter should be referred to HQDA
(DAEN-REA-P) WASH DC 20314 for ac-
tion.

§644.62 Title evidence.

(a) Acceptable Types of Title Evidence.
(1) Certificates of title are acceptable
title evidence. Certificates of title
must be in a form acceptable to the At-
torney General. An acceptable form of
certificate of title which has been ap-
proved by the Attorney General has
been issued by the Chief of Engineers
as ENG Form 903, Certificate of Title.

(i) In contracting for certificates of
title, ENG Form 1016, Specifications
for Furnishing and Delivering Certifi-
cates of Title Owner’s Title Guarantee
(Insurance) Policies and Continuations
Thereof, will be used.

(ii) Any title or abstract company ap-
proved by the Department of Justice
and authorized and qualified to issue
certificates of title in the State where
the land is located will be acceptable
to furnish certificates of title (Depart-
ment of Justice ‘‘Standards for the
Preparation of Title Evidence in Land
Acquisitions by the TUnited States,
1970.”’) In those few jurisdictions where
bar associations or other public or pro-
fessional bodies hold that the issuance
of certificates of title is the issuance of
title opinions and therefore the prac-
tice of law and where title companies
as corporations cannot engage in the
practice of law, insured certificates of
title may be procured from attorneys,
acceptable to the Lands Division of the
Department of Justice, acting as
agents for title companies. The proce-
dure for the selection of attorneys is
set forth in §644.63(b).

(iii) Certificates of title will be based
on a search of all records affecting the
title to the land and be unqualified as
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to the period of search. In the event
that it is not practicable to obtain cer-
tificates of title, unqualified as to the
period of search, all pertinent facts will
be referred to the Department of Jus-
tice for consideration and approval.

(iv) Certificates of title or title insur-
ance policies shall not limit the liabil-
ity of the title company to a sum less
than 50 percent of the reasonable value
of the property. If property is acquired
by donation or exchange, the value will
be determined by the Corps of Engi-
neers. However, as to acquisitions val-
ued at more than $50,000, the liability
of the title company may be limited to
50 percent of the first $50,000 and 25 per-
cent of that portion of the value in ex-
cess of that amount. This limitation on
the general rule has been approved by
the Department of Justice. The appro-
priate ENG Forms for specifications for
supplying title evidence may be
amended, if that limited liability can
be obtained. A certificate of title or
title insurance policy by one title com-
pany for a single acquisition valued at
more than 25 percent of the admitted
assets (after deducting existing liabil-
ities secured or unsecured and exclud-
ing any trust or escrow funds) of the
issuing company is not acceptable.

(v) Generally, it is not necessary to
obtain a final certificate of title when
land is acquired by condemnation pro-
ceedings. However, it may be necessary
that an intermediate certificate of
title be obtained setting forth the limi-
tation of liability of the title company.
Division and District Engineers will be
governed by the requirements of the
local United States Attorney as to the
necessity of obtaining an intermediate
or final certificate of title.

(vi) Certificates of title, whether pre-
liminary, intermediate, or final, will be
procured in sufficient numbers to sat-
isfy the needs of the District involved.
Normally an original and two signed
copies of each certificate of title will
suffice.

(vii) The specifications may be sup-
plemented to require the title company
to have a local representative sta-
tioned convenient to the project office,
when, because of the nature of the
project (anticipated complexities of
title; high purchase prices, or other
reasons), it is considered advisable that
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a local representative be available to
perform  preclosing interim title
searches on request of the Contracting
Officer.

(viii) The title company’s local rep-
resentative must be authorized to pass
on the sufficiency of the proposed deed
to the United States; to give final ap-
proval of curative material furnished
to satisfy title objections set forth in
certificates of title; and to testify in
court relative to the status of title, if
called upon to do so.

(2) Title guarantee or title insurance
policies are acceptable title evidence.

(i) Interim binders on owner’s title
guarantee or title insurance policies
supplemented by an owner’s title guar-
antee policy or title insurance policy
in the forms approved by the Attorney
General (ENG Form 1014), Interim
Binder on Owner’s Title Guarantee (In-
surance) Policy, and ENG Form 1015,
Owner’s Title Guarantee (Insurance)
Policy will be acceptable as evidence of
title only in acquisition in those States
where certificates of title may not be
issued. ENG Form 3893-R is the form of
endorsement for use with the title in-
surance policies when changes or cor-
rections become necessary. No other
substantial variation in the form of in-
terim binder or the form of title guar-
antee or title insurance policy will be
acceptable without prior approval of
the Attorney General.

(ii) Companies contracting to issue
such interim binders or preliminary re-
ports and title guarantee or title insur-
ance policies must have authority
under the laws of the State of their in-
corporation and their charter to issue
the same. They must also be finan-
cially sound and be willing and able to
issue such binders and policies for all
tracts for the amount of liability as set
forth above.

(iii) In contracting for title guar-
antee or title insurance policies, ENG
Form 1016, Specifications for Fur-
nishing and Delivering Certificate of
Title Owner’s Title Guarantee (Insur-
ance) Policies and Continuations
Thereof, will be used.

(iv) The interim binder or prelimi-
nary report must disclose the title
holders of record and contain full infor-
mation on all matters set forth in the
binder as affecting the title. This data
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must be in sufficient detail to enable
an attorney examining the report to
determine the nature and extent of
such matters and their effect on the
validity of the title of the land de-
scribed therein. The contents of the re-
port must meet the requirements of
ENG Form 1016.

(v) The provisions of paragraphs
(a)(1) ({dv), (v), (vi), (vii) and (viii) of
this section also apply to title guar-
antee or title insurance policies.

(3) Abstracts of title may be accept-
able title evidence.

(i) Abstracts if title complying with
the rules for abstracts in ‘‘Standards
for the Preparation of Title Evidence
in Land Acquisitions by the United
States’ issued by the Department of
Justice, 1970, are acceptable title evi-
dence if prepared by abstractors ac-
ceptable to the Attorney General.
These may include abstractors em-
ployed by a department or agency of
the Government. Corps of Engineers
personnel generally will not prepare
abstracts of title. However, where
there is a comparatively small amount
of abstract work to be performed, it
may be desirable to have the abstracts
prepared by qualified Government per-
sonnel. In such cases, the prior ap-
proval of the Chief of Engineers will be
obtained. The request should justify
the preparation of abstracts by Govern-
ment personnel.

(ii) The form and contents of ab-
stracts of title will meet the require-
ments in the ‘‘Standards for the Prepa-
ration of Title Evidence in Land Acqui-
sitions by the United States’ (Depart-
ment of Justice, 1970) and ENG Form
1012, Specifications for Furnishing and
Delivering Abstracts of Title.

(iii) The period of search of an ab-
stract of title to be acceptable to the
Attorney General will, wherever pos-
sible, begin with some undisputed
source of title such as an original grant
or patent from the sovereign. Where it
is impossible or impracticable to begin
with such grant or patent, refer to
‘“Standards for the Preparation of Title
Evidence in Land Acquisitions by the
United States” (Department of Justice,
1970) and ENG Form 1012 for guidance.

(iv) In contracting for abstracts of
title, ENG Form 1012 will be used. ENG
Form 1012 provides for an unlimited pe-
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riod of search. For the purpose of con-
serving Government funds and in appli-
cable easement acquisitions, Division
and District Engineers are authorized
to modify ENG Form 1012 to provide
for the mimimum period of search al-
lowable under the regulations of the
Department of Justice, when deemed to
be to the best interest of the Govern-
ment.

(4) Where the consideration to be
paid by the Government is $1,000 or
less, acquisition in fee may be based
upon a title search by a staff attorney
when it is deemed to be in the best in-
terest of the Government. The Prelimi-
nary Certificate of Title, ENG Form
909, shall be based upon a search of the
local land records beginning with a
deed or other instrument transferring
title recorded at least 40 years prior to
the date of the preliminary certificate.
The Final Certificate of Title on ENG
Form 1013, shall be executed by a quali-
fied Corps of Engineers’ attorney, pref-
erably the same attorney who executed
the preliminary certificate, and shall
be based on a further search of the
local land records from the date of the
preliminary certificate to and includ-
ing the date and time of recordation of
the deed to the United States or to the
date title passes in a condemnation
proceeding. The attorney preparing
such preliminary or final certificate of
title shall also prepare an Abstract of
Title evidencing the results of his
search of the records. The Certificate
of Title will set forth in detail all liens,
encumbrances, outstanding interests
and other estates adversely affecting
the title.

(b) Easements. The standards and re-
quirements as to title evidence for fee
acquisition, set forth above, will be ob-
served in the acquisition of all ease-
ments, except as follows:

(1) Preliminary certificates of title of
approved title companies for easement
acquisitions will be in the same form
approved by the Attorney General for
fee acquisitions and issued by the Chief
of Engineers as ENG Form 903. Final
certificates of title in easement acqui-
sitions, however, must show title to
the easement vested in the United
States in the same land described in
the certificate and the deed to the
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United States. A form of final certifi-
cate of title for easements approved by
the Attorney General and issued by the
Chief of Engineers as ENG Form 1017,
Final Certificate of Title for Ease-
ments, will be used in easement acqui-
sitions.

(2) In contracting for certificates of
title to easements, ENG Form 1016,
Specifications for Furnishing and De-
livering Certificates of Title, Owner’s
Title Guarantee (Insurance) Policies
and Continuations Thereof, may be
used provided the following paragraph
is substituted in the detailed specifica-
tions: ‘“Each certificate of title shall be
executed in triplicate on legal size
paper. Preliminary certificates of title
shall be in the form attached hereto,
ENG Form 903, and final certificates of
title for easements, showing title vest-
ed in the United States, shall be in the
form attached hereto, ENG Form 1017.”

(3) In jurisdictions where it is not
possible to obtain certificates of title
commercially, title guarantee (insur-
ance) policies may be obtained. In such
cases, appropriate adjustment in forms
and specifications will be made, com-
parable to those prescribed for certifi-
cates of title to easements above.

(4) For easements costing more than
$100 but not in excess of $5,000, the re-
quirements of the Attorney General
have been waived. In such cases, it is
acceptable to use certificates of title
prepared and executed by a qualified
Corps of Engineers’ attorney. The Pre-
liminary Certificate of Title, ENG
Form 909, shall be based upon a search
of the local land records beginning
with a deed or other instrument trans-
ferring title recorded at least 25 years
prior to the date of the preliminary
certificate. The Final Certificate of
Title on ENG Form 1013, shall be exe-
cuted by a qualified Corps of Engineers’
attorney, preferably the same attorney
who executed the preliminary certifi-
cate, and shall be based on a further
search of the local land records from
the date of the preliminary certificate
to and including the date and time of
recordation of the deed to the United
States or to the date title passes in a
condemnation proceeding. The attor-
ney preparing such preliminary or final
certificate of title shall also prepare an
Abstract of Title evidencing the results
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of his search of the records. The Cer-
tificate of Title will set forth in detail
all liens, encumbrances, outstanding
interests and other estates adversely
affecting the title.

(5) As to easements which cost $100 or
less, acquisition shall be in accordance
with the provisions of paragraph (5) on
page 5 of ‘“‘Standards for the Prepara-
tion of Title Evidence in Land Acquisi-
tions by the United States” (Depart-
ment of Justice, 1970) which permit
such acquisition to be based on a last
owner search. Any search authorized
by these provisions may be conducted
by a qualified attorney employed by
the Corps of Engineers.

§644.63 Contracting for title evidence.

(a) Survey of Area and Source of Title
Evidence. Contemporaneously with the
preparation of the real estate design
memorandum, or real estate planning
report, the Division or District Engi-
neer is requested to:

(1) Give careful consideration to the
problems involved to determine the
most acceptable type of title evidence,
its source, availability of title plants,
costs, and time of procurement, so that
the most advantageous bid(s) may be
received and accepted and the acquisi-
tion schedule maintained. In consid-
ering costs of abstracts of title versus
certificates of title or title insurance,
the workhours involved in the exam-
ination of abstracts of title by both
Corps and Department of Justice per-
sonnel should be considered.

(2) Determine the total number of
tracks in the project area. In major
projects, it may be desirable to invite
bids for title evidence for each county
or other specified areas, in addition to
the entire project, in order to maintain
the acquisition schedule.

(3) Determine the names and address-
es of title companies and abstractors
available to furnish title evidence and
whether such companies or abstractors
have been approved by the Attorney
General as acceptable companies or ab-
stractors. Current information on ap-
proved title companies and abstractors
may be obtained direct from the Land
and Natural Resources Division, De-
partment of Justice, WASH DC 20530.

(b) Selection procedure. (1) Normally
selection of persons or firms to perform
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title evidence services will be based
upon formal advertising in accordance
with the Armed Services Procurement
Regulation (ASPR) (chapter I of this
title).

(2) In those States where the fur-
nishing of title evidence is held to con-
stitute the practice of law and the
State canons of legal ethics prohibit
attorneys from engaging in competi-
tive bidding for such services, con-
tracts for title evidence services must
necessarily be negotiated. In such
cases, negotiations shall be conducted
with attorneys or law firms duly au-
thorized to practice law in the jurisdic-
tion within which the real property is
located. Division and District Engi-
neers shall notify HQDA (DAEN-REA-
P) WASH DC 20314 before negotiating
for title evidence, and submit the list
of attorneys with whom negotiations
may be conducted. Selections shall be
in accordance with the procedures set
forth below:

(i) A contract for title services shall
be based upon, but not limited to, con-
sideration of the following professional
qualifications necessary for the satis-
factory performance of the services re-
quired:

(A) Professionally trained for type of
work;

(B) Specialized experience in the type
of work required;

(C) Capacity to accomplish the work
in the required time;

(D) Past experience, if any, with re-
spect to performance on Corps of Engi-
neers contracts;

(E) Location in the general geo-
graphical area of the project to which
the services relate: Provided, That
there is an appropriate number of
qualified attorneys or law firms there-
in for consideration; and

(F) Volume of work previously
awarded, with the objective of effecting
an equitable distribution of title evi-
dence contracts among qualified attor-
neys and law firms.

(ii) A preselection list of qualified at-
torneys and law firms shall be prepared
by a preselection board from data sub-
mitted by interested attorneys and law
firms and from other pertinent infor-
mation which may be available. The
list shall be approved by the District
Engineer or his designee.
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(iii) A selection board shall review
the qualifications of each of the attor-
neys or law firms on the preselection
list, in accordance with the procedure
established in paragraph (b)(2)(i) of this
section and shall recommend to the
District Engineer, in order of pref-
erence, a minimum of three for ap-
proval for contract negotiations.

(iv) Upon approval of the selections
by the District Engineer and such ap-
proval as may be required by paragraph
(b)(2)(vi) of this section, negotiations
shall be initiated with the first se-
lected attorney or law firm. If the ne-
gotiations result in a price which ex-
ceeds the Government estimate, re-
vised to correct errors of fact or judg-
ment, if any, by more than ten percent,
the Contracting Officer shall terminate
the negotiations and request a proposal
from the attorney or law firm next in
order of preference.

(v) Preparation of preselection lists
and selections for contracts estimated
to cost more than $10,000, shall be ac-
complished by formally constituted
boards consisting of at least three
members, one of whom shall be the Dis-
trict Counsel or an attorney on his
staff, and one of whom shall be the
Chief, Real Estate Division, or a mem-
ber of his staff.

(vi) Special approval shall be re-
quired for certain selections as indi-
cated below:

(A) When the estimated cost of a con-
tract to be negotiated exceeds $100,000,
the selection shall require the approval
of the Division Engineer.

(B) When an attorney or law firm, to
which the District has awarded con-
tracts totalling over $100,000 during the
current fiscal year, has been selected
by the District for additional negotia-
tions, the selection shall require the
approval of the Division Engineer.

(C) When the estimated cost of a con-
tract to be negotiated exceeds $200,000,
the selection shall require the approval
of the Director of Real Estate, OCE, or
his designee, with the concurrence of
the Chief Counsel or his designee.

(c) Forms to be used. When purchasing
title evidence, Standard Form 33, So-
licitation, Offer, and Award, which
form embraces an invitation, bid, and
acceptance, should be used with copies
of ENG Form 1012 or ENG Form 1016,
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depending upon the type of title evi-
dence to be obtained. Standard Form 33
will state that time is of the essence;
that ability to comply with delivery re-
quirements is mandatory; that the
specifications attached thereto con-
stitute a part of the proposed contract;
the quantity and description of the
supplies by item to be furnished; the
time, place, and method of delivery;
and the primary period of contract and
extensions. Bids must be submitted in
the form required by the invitations
for the bids, so that the successful bid
can be accepted on Standard Form 33
and a formal contract consummated
thereby. The contract must incor-
porate all the covenants, terms, and
conditions which are contemplated.

(d) Base price vs. per-item basis. The
invitation will call for the furnishing
of an approximate number of certifi-
cates of title, abstracts of title, or pre-
liminary binders and title guarantee
(insurance) policies, as the case may
be, at a stated price per certificate of
title, abstract, or preliminary binder
and title guarantee (insurance) policy.
If this basis of payment is not possible,
payment for abstracts may be made on
a per-item or per-page basis and certifi-
cates of title and interim binders and
title guarantee (insurance) policies
may be paid for in accordance with an
established rate schedule based on the
cost of the property. Where necessary,
alterations in the payment paragraphs
of the specifications may be made in
order to comply with local practices,
State statutes, or other special re-
quirements.

(e) Specifications. The specifications
for title service will follow ENG Form
1012 for abstracts, ENG Form 1016 for
certificates of title and ENG Form 1014
for interim binders on owner’s title
guarantee (insurance) policies. Addi-
tional provisions may be added as cir-
cumstances require, but basic require-
ments will not be changed.

(f) Several contracts for title evidence.
To meet the acquisition schedule, it
may be necessary to enter into several
contracts for title evidence to lands
within a designated project area. In
such cases, the portions of the projects
to be covered by each contract will be
defined according to established polit-
ical subdivisions, such as districts,
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townships, counties, or any specified
part thereof.

§644.64 Award of contracts.

(a) Contract awards. Contract awards
will be made only by duly qualified
contracting officers in accordance with
applicable procurement regulations.

(b) Review of title evidence contracts.
The Contracting Officer, if an em-
ployee of the Real Estate Division, or
otherwise the Real Estate representa-
tive designated by the Division or Dis-
trict Engineer, will review contracts
for title evidence. If this review is
made by a Real Estate employee other
than a Contracting Officer, he will ad-
vise the Contracting Officer relative
thereto. The Contracting Officer or the
Real Estate representative will ascer-
tain that the Department of Justice
has approved the bidder, and the con-
tract will not be awarded to any bidder
not so approved. The Contracting Offi-
cer or the Real Estate representative
who is to advise him, will familiarize
himself with ‘‘Standards for the Prepa-
ration of Title Evidence in Land Acqui-
sitions by the United States,” issued
by the Department of Justice, 1970.

(c) Distribution. Upon acceptance,
copies of title evidence contracts will
be distributed in the same manner as
other contracts.

§644.65 Ordering title evidence.

(a) Placing orders. Where the contract
does not specify the order in which
title evidence for particular tracts will
be furnished, orders will be submitted
to the abstractor or title company on
ENG Form 1011, Order for Title Evi-
dence. An accurate legal description of
the tract of land involved will be at-
tached to the order or will be typed
thereon.

(b) Orders based on contiguous areas. If
the contract does not contain a list of
tracts for which title evidence is to be
furnished, orders will be based on con-
tiguous areas of land in identical own-
ership and will be deemed to be contig-
uous even though crossed by roads,
railroads, rights-of-way, or streams. In
such event the variation in quantity
shall not exceed plus or minus ten per-
cent as prescribed by ASPR. If there
has been a severance of surface and
subsurface estates, determination of
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what constitutes a tract will be based
on ownership of the surface. However,
in unusual cases where such a contig-
uous area is composed of several par-
cels derived through separate chains of
title and requiring separate searches of
each chain of title down to a compara-
tively recent date or where such con-
tiguous area lies in more than one sec-
tion, the Contracting Officer may con-
tract to pay a specified reasonable ad-
ditional charge for each such addi-
tional chain or section if such addi-
tional charge is customary in the local-
ity where the land lies.

(c) Type of Title Evidence. The order
will set forth the type of evidence to be
furnished. When abstracts are con-
tracted for, the following rules will be
observed:

(1) If an abstract of title in satisfac-
tory form cannot be procured from the
landowner, a new abstract will be or-
dered.

(2) If an abstract in satisfactory form
is procured from a landowner, the ab-
stract will be transmitted to the ab-
stractor with an order for a continu-
ation of the old abstract.

§644.66 Payment for title services.

(a) Approval. The Contracting Officer
will approve payment for all title evi-
dence obtained in connection with the
acquisition of land from funds avail-
able to the Division or District Engi-
neer for that purpose, whether the land
is acquired by purchase or condemna-
tion.

(b) Review. When abstracts are fur-
nished on a per-item or per-page basis,
the contents must be carefully re-
viewed by a qualified representative of
the Division or District Engineer, to
insure that bills are not excessive and
that abstracts do not include super-
fluous material. Where erroneous or su-
perfluous material is included in ab-
stract, the bills involved will be cor-
rected so that payment for such mate-
rial is not made. All title evidence will
be examined to determine that there
has been full compliance with the spec-
ifications.

(c) Payment for title evidence. Pay-
ments for title evidence will be made
by the Contracting Officer from avail-
able funds for the project to which the
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title evidence pertains, upon receipt of
certified and approved vouchers.

(d) Preparation of Invoices for Title
Services. The abstractor or title com-
pany will submit a certified invoice for
services rendered, to the office to
which the title evidence was delivered
for review. The invoice must specify
the particular type of title evidence
furnished, the tract number, name of
owner, name of project, and contract
number. Invoices found to be correct
will be certified as to receipt of the
services by the receiving office and will
be transmitted to the Division or Dis-
trict Engineer for further action and
payment.

§644.67 Approval of Title by the Attor-
ney General.

(a) General. Section 355 of the Revised
Statutes of the United States, as
amended (40 U.S.C. 255), formerly re-
quired the written opinion of the At-
torney General in favor of the validity
of the title to lands as a prerequisite to
the expenditure of public funds there-
on.

(b) Delegation. Pursuant to the provi-
sions of Pub. L. 91-393, approved Sep-
tember 1, 1970, authority to approve
title to lands being acquired for the use
of the Department of the Army, or of
any other department or agency for
which the Department of the Army is
authorized to acquire land, has been
delegated to the Department of the
Army, subject to the supervision and
review of the Attorney General. Gen-
erally, military authorization and/or
appropriation legislation expressly au-
thorizes construction on the land prior
to approval of title.

(c) Redelegation. The authority dele-
gated to the Department of the Army
pursuant to Pub. L. 91-393 has been re-
delegated to Division and District En-
gineers with real estate responsibility.

(d) Issuance of title opinions. Division
and District Engineers are authorized
to designate staff attorneys to give
written approval of the sufficiency of
title to land for the purposes for which
the property is being acquired. Such
attorneys shall issue preliminary and/
or final opinions of title.

(1) Attorneys designated for such
purposes will have as a minimum five
years legal experience, from the date of
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admission to a State bar, including
three years experience in the law of
real property. Real estate attorneys on
the staffs of Division and District Engi-
neers, who possess these qualifications,
will be designated by the Division and
District Engineers, in writing, to pass
on the sufficiency of title to lands pur-
suant to the said delegation. The
names of such attorneys shall be fur-
nished to HQDA (DAEN-REA-P) WASH
DC 20314 as soon as possible.

(2) A final opinion of title shall be
issued in all acquisitions, except for
easement acquisitions not in excess of
$1,000 which are governed by §644.69(b).

(3) Division and District Engineers
are authorized to waive the issuance of
written preliminary opinions of title
where the closing of the case is based
upon a certificate of title or title in-
surance issued by an acceptable and ap-
proved title company, in either fee or
easement acquisitions.

(4) A preliminary and a final opinion
of title shall be issued in all fee and
easement acquisitions involving ab-
stracts of title, except for easement ac-
quisitions not in excess of $1,000 which
are governed by §644.69(b).

(5) Any final title opinion issued pur-
suant to the delegated authority shall
substantially follow the format of the
Attorney’s Final Title Opinion (Figure
5-3 of ER 405-1-12).

(e) Opinion of Attorney General. When-
ever the District or Division Engineer
determines that a title defect is of such
character that a possibility exists that
it may be waived, the case shall be sub-
mitted to HQDA (DAEN-REA-P) WASH
DC 20314 for review and transmittal to
the Attorney General for a title opin-
ion. The letter of submittal shall con-
tain or be accompanied by the informa-
tion and data required by §644.72(b).

(f) Rejection opinion. If it is obvious
that no possibility of waiver of a title
defect exists, a title opinion shall be
issued according to the procedure set
forth in §644.67(d). Copies of such opin-
ion shall be submitted with the con-
demnation assembly.

§644.68 Title Clearance—Certificate of
Title and Title Insurance.

(a) Curative action. Upon receipt of an

acceptable certificate of title, ENG

Form 903 or an interim binder on an
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owner’s title guarantee or insurance
policy, ENG Form 1014, the title evi-
dence will be reviewed by a qualified
real estate attorney of the Corps of En-
gineers. Where the title evidence indi-
cates that the acquisition of the land
or interest therein by purchase is fea-
sible, and a satisfactory ENG Form 42,
Offer to Sell Real Property, or ENG
Form 2970, Offer to Sell Easement, is
received from the landowner and ac-
cepted by the Government, curative ac-
tion will be conducted and curative
material will be processed as follows:

(1) With regard to the title objections
set forth in Schedule ‘B’ of certifi-
cates of title or interim binders, it will
be necessary to take such curative ac-
tion as will insure the issuance of a
final certificate of title or title guar-
antee or insurance policy showing title
vested in the United States of America,
subject only to those objections, if any,
which have been administratively
waived.

(2) As set forth in the title contract,
the title company will authorize its
local representative to give final ap-
proval of curative material furnished
to satisfy such objections and insure
their elimination from the final certifi-
cate of title or title guarantee or insur-
ance policy. As such curative material
is approved, the local representative of
the title company will:

(i) Initial, or otherwise indicate, on
the margin of the preliminary certifi-
cate or interim binder, the fact that
the objection has been eliminated
through the procurement of satisfac-
tory curative material.

(ii) Determine whether or not he
wishes the curative instrument re-
corded and if the instrument is to be
recorded, so indicate on the margin of
the certificate or interim binder. By
the express terms of the offer to sell,
the vendor is responsible for payment
of recording fees on such curative ma-
terial.

(iii) Where curative material is not
recorded, the title company will be per-
mitted to retain such material if they
wish it for their files; otherwise, it will
be placed with the title assembly. If
the original curative instruments are
retained by the title company, true
copies will be transmitted with the
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Final Title Assembly to HQDA (DAEN-
REA-P) WASH DC 20314.

(b) Intermediate certificates or interim
binders. In the following types of cases,
it may be necessary, after examination
of the preliminary certificates of title
or interim binder, to obtain inter-
mediate certificates of title or interim
binders in order to perfect title prior to
closing the transaction:

(1) When the signer of the offer is not
the record title holder but is the holder
of a contract for purchase, recorded or
unrecorded, the preliminary certificate
of title or interim binder will show
title in the record title holder. In such
cases, the certificate or binder will
make appropriate reference to the con-
tract. It will recite the action nec-
essary to complete the contract and ef-
fect transfer of title from the record
holder to the contract purchaser. When
the deed to the contract purchaser is
recorded, an intermediate certificate of
title or interim binder, in proper form,
will be obtained.

(2) In those cases in which record
title is vested in a deceased person, the
preliminary certificate of title or in-
terim binder may be issued in the name
of the deceased record owner, followed
by the word ‘‘deceased,’’ and will be ac-
companied by a letter from the title
company stating whether a judicial
proceeding will be required, or whether
affidavits of heirship, or other forms of
proof, will suffice to permit the
issuance of intermediate certificate or
binder showing title vested in the heirs
of the deceased.

(i) Where a judicial proceeding is re-
quired, action will immediately be
taken by the owners to perfect title by
such proceeding, and, upon completion,
an intermediate certificate of title or
interim binder should be obtained. If
such action cannot be completed with-
in 60 days, action will be taken to ac-
quire the tract by condemnation,
§644.72(a).

(ii) Where a judicial proceeding is not
required, it will be necessary to effect
the necessary curative action and ob-
tain an intermediate certificate or in-
terim binder showing title in the heirs
of the deceased record owners.

(3) In those cases in which convey-
ance to the United States is to be made
by a fiduciary, a corporation, a polit-
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ical subdivision, or an unincorporated
association, the certificate of title or
interim binder will state whether the
proposed grantor has legal authority to
convey valid title to the United States,
and, if so, will cite the source of the
authority. If the preliminary certifi-
cate of title or interim binder does not
so indicate, it will be returned to the
title company for correction or for
issuance of an intermediate certificate
of title or interim binder.

(4) Where the certificate of title or
interim binder contains any objection,
or reference to liens of taxes, assess-
ments, bonds, or other indebtedness of
a road improvement, school, drainage,
or other type of special improvement
district, the specifications provide that
the certificate or interim binder will
also contain reference to the statute or
statutes, under which the district was
created, its bonds issued, and its taxes
levied; the amount of taxes and assess-
ments levied and bonds issued; and
other additional pertinent information.
If the preliminary certificate or in-
terim binder does not contain suffi-
cient information to enable an exam-
ining attorney to determine the nature
and extent of the lien, if any, on the
land, of such taxes, assessments and
bonds, it will be returned to the title
company for correction or for issuance
of an intermediate certificate of title
or interim binder. If the preliminary
certificate or interim binder does not
clearly indicate that the bonds or taxes
of such district become a lien annually
at the same time as the lien of ad valo-
rem taxes attaches to land in the State
and that the lien is of the same nature
as the lien of ad valorem taxes, the in-
formation specified above must be ob-
tained and a determination must be
made as to the nature and extent of the
liens of such bonds and taxes.

(5) Where the certificate of title or
interim binder discloses a covenant or
condition restricting the use of the
land, the certificate or interim binder
will set forth the restriction, will quote
the provision imposing the restriction
or creating the right of reverter for a
breach thereof, and will state whether
a release will eliminate the objection.
If such information is not contained in
the preliminary certificate of title or
interim binder, it will be returned to
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the title company for correction or for
issuance of an intermediate certificate
of title or interim binder. If a release
will eliminate the objection, action
will be taken to obtain an appropriate
release from the person or persons
holding the right of reverter. Should
the title company hold that the title
cannot be perfected by a release or if
an acceptable release cannot be ob-
tained, action will be taken to acquire
the tract by condemnation.

(6) When the specifications require
the title company to include any of the
above information in the preliminary
certificate of title or interim binder
and it is necessary to obtain an inter-
mediate certificate of title or interim
binder due to the omission of such in-
formation from the preliminary report
by the title company, the intermediate
certificate of title or interim binder
will be furnished without cost to the
United States.

(c) Question of law. Any difficult or
complicated question of law raised by
an objection or exception in a prelimi-
nary or intermediate certificate of
title or interim binder should be sub-
mitted to HQDA (DAEN-REA-P) WASH
DC 20314 for review and transmittal to
the Attorney General for an opinion.
The letter of submittal shall contain a
full statement of the facts and ref-
erences to the provisions of applicable
statutes and pertinent decisions of
state courts on the question involved.
This action should be taken before
closing. This action should also be
taken on questions involving the na-
ture and extent of the liens of bonded
indebtedness, assessments, or taxes to
meet the bonded indebtedness of spe-
cial improvement districts, or relating
to restrictive covenants.

§644.69 Title Clearance—Easements.

(a) Easements Costing in Ezxcess of
31,000. Curative action and clearance of
title to easements costing in excess of
$1,000 will be the same as in fee acquisi-
tions, as outlined above, except as fol-
lows:

(1) Under an agreement with the De-
partment of Justice, title to easements
will be approved subject to outstanding
encumbrances, such as mortgages,
deeds of trust, judgments, and vendors’
liens, where the tract is not encum-
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bered in excess of 50 percent of the rea-
sonable value of the remaining prop-
erty, and the consideration being paid
for the easement does not represent a
sum in excess of ten percent of the
value of the remaining property. (As to
taxes, see §644.70(k)(6).)

(2) For the purpose of making the de-
terminations necessary to apply the
formula set forth in paragraph (a)(1) of
this section, resort may be had to the
tract appraisal, provided it is based on
a ‘‘before and after’ approach, in which
case the amount of the ‘after” ap-
praisal will be used as the reasonable
value of the remaining property. In the
event no such appraisal has been made,
a memorandum estimate by a qualified
appraiser (staff or contract) will be ob-
tained. Determination of the total en-
cumbrances may be made on the basis
of the face of the encumbering instru-
ments. However, if it is necessary to
determine that the total amount of the
outstanding liens as of the date of clos-
ing has been reduced to an amount less
than 50 percent of the reasonable value
of the remaining property, such reduc-
tion must be evidenced by signed state-
ments from the lienees or their author-
ized representatives. The appraisal or
memorandum estimate and the lienee
statements will be placed in the tract
file.

(3) On the basis of the determinations
described in paragraph (a)(2) of this
section, the appropriate information
will be inserted on ENG Form 3536,
Statement Concerning Outstanding En-
cumbrances, which will be signed by
the closing agent. The original will ap-
pear as a separate document in the
Final Title Assembly submitted to
HQDA (DAEN-REA-P) WASH DC 20314.

(b) Easements Costing Not in Excess of
31,000. (1) Requirements for the release
or subordination to such easements of
mortgages, deeds of trust, judgments,
vendors’ liens, taxes which are a lien,
whether or not presently due and pay-
able, and similar encumbrances will or-
dinarily be the same as for easements
costing in excess of $1,000.

(2) In unusual circumstances, these
requirements need not be applied if the
purchase price of the easement is insuf-
ficient to satisfy the liens and interest,
or the amount of such liens or interest
is small in comparision with the value
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of the land in which the easement is
being acquired, and in comparison with
the cost of condemnation proceedings
to clear the title. In such cases, the Di-
vision or District Engineer (or the
Chief, Real Estate Division, if dele-
gated such authority) may waive such
title infirmities as he determines will
not interfere with the use of the ease-
ment by the Government or jeopardize
the interests of the United States: Pro-
vided:

(i) The easement deed contains a gen-
eral warranty covenant by the grantor
to satisfy all such unpaid taxes and
other liens and to warrant the title
against any encumbrances or interests
left outstanding.

(ii) The Division or District Engineer
(or the Chief, Real Estate Division, if
delegated the authority) has deter-
mined that such outstanding liens, en-
cumbrances, or interest, if left out-
standing, will not interfere with the
Government’s use of the easement, or
will not jeopardize the interests of the
United States, and in his opinion the
title is sufficient. A certificate to this
effect should be attached to the Final
Title Assembly.

(c) Curative action. (1) Curative action
will be initiated promptly in all cases
to eliminate all title defects or encum-
brances, except those which may be ad-
ministratively waived, those which
may be eliminated by the payment of
money and cleared at the time of clos-
ing, and those which may be waived as
hereinafter provided. Curative material
need not be recorded, however, until
the closing of the transaction.

(2) All encumbrances, defects, out-
standing interests, and other matters
shown in the preliminary certificates
of title or interim binders, must be
cured and eliminated before delivery of
the purchase check, except those of a
nature which have been waived as not
interfering with the Government’s use
of the easement or as not jeopardizing
the interest of the United States.

§644.70 Closing of cases.

(a) Closing and Settlement Officers.
Payment and closing of cases will be
initiated immediately upon completion
of curative action, by qualified Closing
Officers employed by the Corps of Engi-
neers. To be qualified, a Closing Officer
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must be employed in the Real Estate
Division of a Division or District Of-
fice, or in a Real Estate Project or Sub-
office, in an Attorney-Advisor position,
or in a Realty Officer position if he is
a member in good standing of the Bar
of a State, Possession, or the District
of Columbia, and has been instructed in
Federal procedure and in the require-
ments for closing land acquisition
transactions by a Division or District
Closing Officer and has been approved
by the Division or District Engineer to
close land acquisition transactions
independently. It is no longer nec-
essary for Closing Officers to be indi-
vidually bonded. Contracting for clos-
ing services will require prior approval
of HQDA (DAEN-REA-P).

(b) Payment. Payment for land, or in-
terests therein, will be made from
funds available to the Division or Dis-
trict Engineer.

(c) General. The details of the closing
necessarily differ according to the
number of vendors and the outstanding
interests, the number and variety of
the encumbrances and title objections
to be met, and miscellaneous other de-
tails resulting from complications in
the particular title. Upon receipt of the
check and title papers, the Closing Of-
ficer will review the entire file relating
to the acquisition, fully acquaint him-
self with the terms and conditions of
the sale, and with the condition of the
title, and will ascertain whether there
are any special conditions to be per-
formed, or requirements to be met, on
the part of the landowner or the Gov-
ernment and what objections to the
title are to be eliminated before valid
title may vest in the United States.

(d) Curative data. The Closing Officer
will determine the character and
amount of all outstanding interests in,
liens on, or claims against the land,
which are to be satisfied out of the pur-
chase price, and see that necessary cu-
rative action has been taken and cura-
tive data obtained to cure all defects in
and meet all objections to the title. If
the title evidence consists of a certifi-
cate of title of a title company, or a
title guarantee policy, approval of the
curative material, obtained to elimi-
nate the title objections, must be ob-
tained from the title company.

164



Department of the Army, DoD

(e) Continuation of title search. The
Closing Officer will satisfy himself that
no change has occurred in the land
records from the date of the prior cer-
tification which will adversely affect
the title to the real estate interest
being acquired by the United States.
Where deemed appropriate because of
the complexities of the title, the
amount of the purchase price, or other
reason, the local representative of the
title company or the abstracter will be
requested to examine the title records
for the purpose of making this deter-
mination, and a continuation of the
title evidence should be obtained, if
considered necessary. Otherwise, the
interim title search may be made by
the Closing Officer.

(1) If no adverse change in the status
of title has occurred since the date of
the preliminary or the latest certifi-
cation of the title by the abstracter or
the title company, as the case may be,
the Closing Officer will proceed to
close the case.

(2) In case of change in ownership
during the period, the Closing Officer
will order a continuation of the ab-
stract or an intermediate certificate of
title or interim binder, as the case may
be, and take such action as necessary
to cure the title.

(f) Payment and Closing Sheet. ENG
Form 1566, Payment and Closing Sheet
and Receipt for United States Treas-
urer’s Check, covering all charges to be
eliminated by payment of money to be
deducted from the purchase money
check, will be prepared in advance of
closing. This sheet will show, in detail,
all disbursements of the purchase
money, including all amounts to be ex-
pended for satisfaction of:

(1) Taxes and assessments.

(2) Outstanding judgments—State
and Federal.

(3) Mortgages,
other liens.

(4) Amounts received under any con-
tract or bond.

(5) Landowner’s balance after all
charges are deducted from the purchase
price.

(g) Division or District inspection of
premises. The Closing Officer or other
authorized Division or District em-
ployee will personally make an inspec-
tion of the premises to ascertain

deeds of trust, and
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whether any person is occupying the
property in whole or in part.

(1) The Closing Officer or an author-
ized Division or District employee will
prepare ENG Form 798, Certificate of
Inspection and Possession.

(2) If any person other than the ven-
dor is found in possession, the Closing
Officer will secure a disclaimer on ENG
Form 1290, Disclaimer. The disclaimer
will be modified to make allowance of
any provision in the offer to sell per-
mitting possession after closing.

(3) The Closing Officer or an author-
ized Division or District employee will
check to determine that the buildings,
improvements, and crops listed on the
appraisal report are still on the land
being conveyed. Where buildings, im-
provements, and crops have been re-
served by the landowner, it will be de-
termined that only the items reserved
have been removed. Whenever posses-
sion of land is surrendered to the Gov-
ernment before the time of payment
and closing, and immediate inspection
and report ENG Form 1567, Report on
Vacation of Property, will have been
made. The Closing Officer may rely
upon this report for the inspection re-
quired in the first part of this para-
graph unless he is aware of cir-
cumstances which would make a sup-
plemental inspection and report prop-
er. If no such inspection and report
have been made and possession has
been surrendered to the Government,
the inspection and report must be
made at this time.

(4) The Closing Officer or an author-
ized Division or District employee will
determine whether there have been re-
pairs or improvements to or construc-
tion on the premises which might give
rise to mechanics liens.

(5) The ENG Form 798 will be exe-
cuted and placed with the title papers.
If executed by an employee other than
the Project Manager or Closing Officer,
it must be approved by the Project
Manager or Closing Officer, to indicate
that the Project Manager or Closing
Officer has authorized the employee
signing the certificate to make the in-
spection and is satisfied it has been
properly done.

(h) Deed to the United States. (1) The
deed to the United States will be draft-
ed in accordance with the ‘‘Standards
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for the Preparation of Title Evidence
in Land Acquisition by the United
States,” issued by the Department of
Justice in 1970.

(2) Where the landowner’s name ap-
pears in various forms among the title
papers, full use will be made of the
“also known as’ clause in identifying
the grantor in the deed to the United
States.

(3) The deed shall contain a quit-
claim clause by which the grantor quit-
claims to the United States all right,
title, and interest which the grantor
may have in the banks, beds, and wa-
ters of any streams bordering the said
land to be conveyed, and also all inter-
est in alleys, roads, streets, ways,
strips, gores, or railroad rights-of-way
abutting or adjoining said land and in
any means of ingress or egress appur-
tenant thereto.

(4) Recording fees, transfer taxes, and
similar expenses incidental to con-
veying real property to the TUnited
States; penalty costs for prepayment of
any preexisting recorded mortgage en-
tered into in good faith encumbering
such real property; and the pro rata
portion of real property taxes paid
which are allocable to a period subse-
quent to the date of vesting title in the
United States, or the effective date of
possession of such real property by the
United States, whichever is the earlier,
shall be paid by the Government pursu-
ant to authority of section 303, Pub. L.
91-646, approved January 2, 1971.

(i) Satisfaction of liens and encum-
brances. All mortgages, deeds of trust,
judgments, mechanics liens, and simi-
lar encumbrances will be satisfied and
released or discharged of record. In the
acquisition of easements, liens and en-
cumbrances should be satisfied, re-
leased or subordinated to the Govern-
ment’s easement, except as provided in
§644.69(a) or unless administratively
waived under §644.69(c).

(j) Payments to tenants and lessees.
Amounts due lessees, or other tenants,
under ENG Form 1564, Consent to Offer
to Sell, will be paid from the purchase
price or by the landowner direct. In ei-
ther case, proper receipts and releases
will be obtained.

(k) Satisfaction and release of liens of
tares and assessments. (1) Except as pro-
vided in §644.69(b) and paragraph (K)(6)
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of this section, all taxes and assess-
ments which, under the law of the
State where the land is located, are a
lien on the property as of the date of
the delivery and recordation of the
deed to the United States must be paid
at or before closing, unless provision
for their payment is made as follows:

(i) Where closing takes place before
the completion of the assessment and
levy of the taxes necessary to the de-
termination of the amount of the
taxes, or before the taxes are due and
payable, a sufficient sum will be with-
held from the purchase price to satisfy
such taxes when the amount is later
determined or they later become due
and payable. In cases where the
amount of taxes has not been deter-
mined, an estimate will be made, after
consultation with the assessor and con-
sideration of the amount of taxes paid
on the land for the preceding year. The
amount withheld should be at least 20
percent in excess of the amount of
taxes assessed against the property for
the preceding year.

(ii) If the taxes are not due and pay-
able under State law, though the
amount has been determined at the
time of closing, payment will not be
made to the collector or other official
charged with the collection of taxes,
unless he has authority to accept pay-
ment and receipt for them in advance
of the due date.

(2) Funds withheld for the payment
of taxes will be transmitted promptly
to the Division or District Engineer in
the form of cashier’s check or money
order payable to the Treasurer of the
United States, unless the taxes are
paid or held in escrow by the title com-
pany. The Closing Officer, in transmit-
ting such payments, must clearly iden-
tify, by name, the vendor from whom
the tax money was withheld, and must
identify the land for which the taxes
were withheld by its tract number in
the project. He must also identify the
taxes for payment of which the money
has been withheld by specifying the
type of taxes, such as county, city, or
school. He will set forth the year each
became or becomes due and fully ex-
plain the manner in which payment or
withholding has been handled in order
that proper payment will be effected by
the Division or District Engineer when
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the taxes are due and payable. Any bal-
ance of the amount withheld and not
needed to satisfy the taxes will be re-
funded to the grantor.

(3) Where payment of the taxes is not
possible at the time of closing and
funds are withheld for this purpose, the
Closing Officer will immediately notify
the local tax official that title to the
particular tract has been conveyed to
the United States and that funds have
been withheld for the payment of
taxes, specifying the taxes for which an
amount has been withheld and stating
that such funds are in the custody of
the Division or District Engineer. In
giving such notice, he will use ENG
Form 894, Notice to Tax Official.

(4) When the taxes become due and
payable, the Division or District Engi-
neer will pay such taxes from the funds
withheld from the purchase price. Any
excess between the amount of taxes ac-
tually paid and the amount withheld
will be refunded to the grantor by the
Division or District Engineer. Refund
checks will be transmitted to the
grantor only after it has been defi-
nitely determined that all taxes which
were liens on the tract are shown as
satisfied on the books of the tax col-
lector. This is necessary to avoid the
possibility of a refund being made be-
fore satisfaction of all tax liens. The
tax receipt should be forwarded to
HQDA (DAEN-REP-S) WASH DC 20314
for filing with the original title papers.

(5) Where the evidence of title con-
sists of certificates of title or title in-
surance, and funds are withheld for
payment of taxes, the amount so with-
held may be turned over to the title
company, provided:

(i) The title company is financially
responsible and will agree to issue a
final certificate of title or title policy
in which no tax liens or unpaid taxes
will be noted or, if noted, will be fol-
lowed by the statement:

For the payment of which provision has
been made by deposit of a sufficient sum
with this company.

(ii) The title company will enter into
an escrow agreement with the grantor
to hold such sum for the satisfaction of
the taxes when they become due, and
to return to the grantor any excess re-
maining after their payment.
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(6) Agreements have been reached
with the Department of Justice that,
in the acquisition of easements, the
following will apply:

(i) No provision need be made for the
payment of taxes which are a lien but
are not due and payable, provided that
the purchase price of the easement, in-
cluding severance damage, is not in ex-
cess of 50 percent of the reasonable
value of the entire contiguous property
of the vendor. In the event the value of
the easement has been determined by a
“before and after’” appraisal, the
amount of the ‘‘after’ appraisal will be
utilized in making the necessary deter-
mination. In the event no such ap-
praisal has been made, it will not be
necessary to prepare a complete ap-
praisal of the value of the contiguous
property. In lieu thereof, a memo-
randum estimate by a qualified ap-
praiser (staff or contract) will be ob-
tained and placed in the tract file. In
either case, the appropriate informa-
tion will be inserted on ENG Form 3536,
Statement Concerning Outstanding En-
cumbrances.

(ii) It will not be necessary to with-
hold funds for payment of current
taxes which are due and payable, if the
purchase price of the easement is insuf-
ficient to pay such taxes. In such case,
Item 4 of ENG Form 3536 and the third
block of that form will be completed.

(iii) ENG Form 3536 will be signed by
the Closing Officer and the original
will appear as a separate document in
the Final Title Assembly.

(1) Payment and Recordation of Deed.
(1) No disbursement of the purchase
price shall be made until:

(i) A duly executed deed has been ac-
cepted;

(ii) All outstanding charges, liens, or
encumbrances on the land have been
satisfied and discharged, or a sufficient
sum has been withheld from the pur-
chase price to satisfy and discharge
such charges, liens and encumbrances;
and

(iii) The title is sufficient for the
purposes for which it is being acquired,
and all objections thereto have been
eliminated or administratively waived
in writing.

(2) When the requirements of para-
graph (1)(i) of this section have been
satisfied, the balance of the purchase
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price shall be delivered to the land-
owners.

(3) The deed and all instruments
which release liens or encumbrances on
the property shall be promptly re-
corded.

(m) Closing of easements acquisitions—
(1) Easement costing in excess of $1,000.
Closing requirements and procedures
with respect to easements costing in
excess of $1,000 are the same as in fee
acquisitions, except as to mortgages,
deeds of trust, judgments, vendors’
liens, and similar title infirmities
(§644.69(a)), and as to taxes which are
liens but which are not due and pay-
able (paragraph (k)(6) of this section).

(2) Easements costing mot in excess of
31,000. Closing requirements and proce-
dures with respect to easements cost-
ing not in excess of $1,000 are the same
as a fee acquisition except that title
infirmities may be waived as provided
in §644.69(b).

(n) Payment and closing under power of
attorney. Where the landowner is un-
able or unwilling to be present person-
ally or to pay from his own funds the
amount necessary to satisfy all encum-
brances and expenses, the following
steps may be taken:

(1) Obtain a power of attorney from
the landowner. Standard Form 232,
Power of Attorney by Individual for
the Collection of a Specified Check
Drawn on the United States Treasury,
will be used. If the landowner is a cor-
poration, Standard Form 236, Power of
Attorney by a Corporation for the Col-
lection of a Specified Check Drawn on
the Treasurer of the United States, and
Standard Form 237, Resolution by Cor-
poration Conferring Authority Upon an
Officer to Execute a Power of Attorney
for the Collection of Checks Drawn on
the Treasurer of the United States, will
be used. The power of attorney will be
drawn in favor of the Closing Officer
making the payment and closing. Im-
mediately after the post office address
of the Closing Officer, the following
will be inserted, ‘‘Agent for the Dis-
bursing Officer.”” This insertion must
be initialed by the person(s) executing
the power of attorney. (Above forms
are available through the local GSA
Regional Office.)

(2) Obtain from the landowner ENG
Form 1569, Order to Disburse Under
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Power of Attorney. It will be noted
that this form specifically recites
types of indebtedness or expense, the
names of the persons to be paid under
the power of attorney, and the esti-
mated, but not necessarily the exact,
amounts thereof. It is important that
all items (including cost of revenue
stamps, recordation fees for curative
material, and bank service charges) be
itemized on the form.

(3) The Closing Officer then will take
the necessary action for and on behalf
of the landowner to discharge the in-
debtedness and pay expenses under the
ENG Form 1569.

(4) If it is possible to have all inter-
ested parties, other than the land-
owner, present at one time and to
make all payments simultaneously, a
round table closing will be conducted.
The Closing Officer, under the power of
attorney and order to disburse, will en-
dorse and cash the Treasurer’s check
and will make the individual disburse-
ments in actual cash.

(5) If it is possible to determine defi-
nitely all items of payment simulta-
neously, but it is not possible to have
all interested parties present at one
time, the Closing Officer will, under
the power of attorney and order to dis-
burse, endorse and cash the Treasurer’s
check, obtain separate cashier’s checks
for all items of payment (including the
bank services charge for the issuance
of such checks), and deliver the checks.

(6) Where it is not possible to deter-
mine definitely all items of payment
simultaneously, the Closing Officer,
under power of attorney and order to
disburse, will endorse and cash the
Treasurer’s check and will obtain sepa-
rate cashier’s checks for all items of
payment for which disbursements may
be properly made and for any balance
representing the total of any items, the
amounts of which cannot be definitely
determined; in other words, for the res-
idue of the amount of the United
States Treasurer’s check. In every in-
stance, the cashier’s checks will be
drawn to provide for endorsement by
the Closing Officer or landowner as
later determined to be appropriate.

(7) Curative material which requires
recordation will be recorded for and on
behalf of the landowner and will then
be placed with the title papers.
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(8) The usual tax receipts, mortgage
releases, judgment satisfactions, etc.,
will be obtained for each monetary en-
cumbrance which has been discharged.
These instruments will be placed with
the title papers, unless the landowner
wishes to retain them.

(9) Separate receipts on ENG Form
1571, Receipt for Payment Under Power
of Attorney, must be obtained for each
disbursement made under the power of
attorney and order to disburse, includ-
ing a receipt for the balance of the pur-
chase price paid to the landowner. One
copy of such receipt will be placed in
the project files.

(10) The Closing Officer will prepare
an original and two copies of ENG
Form 1570, Report of Disbursement
Under Power of Attorney, showing the
exact amount of each disbursement
made under the power of attorney and
order to disburse. The Closing Officer
will prepare an original and two copies
of appropriate certification thereon.
The original and two copies will be
signed by the landowner, who will re-
tain one copy. The Closing Officer will
place one copy in the files of the
project office and will place the origi-
nal with the title papers. The separate
receipts on ENG Form 1571 for each dis-
bursement made will be attached to
the original ENG Form 1570.

(o) Procurement of check. (1) After ac-
ceptance and distribution of the offer
assembly and the acquisition is ready
for closing, the following instruments
and supporting data will be trans-
mitted to the Finance and Accounting
Officer for scheduling of SF 1166,
Voucher and Schedule of Payments,
and issuance of check:

(i) Two true copies of the preliminary
opinion of the Attorney General, where
required; or

(ii) Two true copies of a preliminary
certificate of title or title guarantee
policy where the preliminary opinion
of the Attorney General is not re-
quired; or

(iii) Two copies of ENG Form 909, At-
torney’s Preliminary Certificate of
Title, in easements acquisition which
cost less than $1,000; and

(iv) Two true copies of other sup-
porting data evidencing amount due
and payable, such as statement of clos-
ing attorney; and
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(v) Two true copies of the offer as-
sembly or deed executed by the vendor,
if offer form has not been utilized.

(2) The following statement, appro-
priately modified, signed by the Chief,
Real Estate Division, may be trans-
mitted in lieu of the above listed cer-
tificates:

I certify that the check requested hereby is
to pay an obligation of the United States as
reflected on the attached (Offer to Sell)
(easement or deed). I further certify that the
parties signatory to this document and
shown on the voucher as payees are the same
parties reflected in a preliminary certificate
of title issued by the Title Com-
pany in the possession of the Real Estate Di-
vision of this office. The completion of the
transaction will be in accordance with exist-
ing regulations pertaining to the closing of
real estate acquisitions.

The landowner’s signature on a vouch-
er is not necessary. On payments in-
volving civil funds, paragraph 3-7g, ER
37-2-10, will be followed.

(p) Procedure after payment. When the
above closing requirements have been
met, the Closing Officer will:

(1) Immediately order a final con-
tinuation of the type of title evidence
which has been contracted for. The
final title evidence must be dated as of
the date of recordation of the deed to
the United States, or a subsequent
date, to show a valid title vested in the
United States of America subject only
to those title defects which have been
administratively waived or to those
liens and encumbrances for which suffi-
cient funds were withheld from the
purchase price to satisfy and discharge
them.

(2) Check carefully ENG Form 1566,
Payment and Closing Sheet and Re-
ceipt for United States Treasurer’s
Check, to see that funds have been
properly disbursed.

(3) Review the continued abstract,
final certificate of title, or title insur-
ance policy, as soon as they are pre-
pared and determine that the proper
preliminary and final title evidence
and related papers on the case have
been completed in proper order. There-
upon a Final Title Opinion will be pre-
pared.

(4) Transmit as the Final Title As-
sembly to HQDA (DAEN-REA-P) WASH
DC 20314, the Final Title Opinion, title
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evidence and related papers. This Final
Title Assembly must be chrono-
logically arranged and securely fas-
tened for permanent filing, and should
include the following:

(i) Abstract of title, properly contin-
ued through time of closing; or pre-
liminary, intermediate, and original of
final certificate of title; or interim
binder and original of the Title Guar-
antee (Insurance) Policy.

(ii) Curative instruments and mate-
rial pertaining to title defects appear-
ing in the abstract, the final certificate
of title, or the title guarantee or insur-
ance policy.

(iii) Deed to the United States, exe-
cuted, stamped, acknowledged, and re-
corded.

(iv) Copy of the accepted offer to sell
(ENG Form 42 or ENG Form 2970).

(v) Completed ENG Form 798.

(vi) Completed ENG Form 1566.

(vii) Statement regarding payment of
taxes or amount withheld to pay the
taxes.

(viii) Where required, completed ENG
Form 1290.

(ix) If the power of attorney proce-
dure is followed, power of attorney on
proper Department of the Treasury
Form and completed ENG Forms 1569
and 1571.

(x) Certified copy of any waiver letter
or certificate.

(xi) Any other papers relating to the
title or closing of the case.

(xii) An additional copy of the deed
and the Attorney’s Final Title Opinion
for review by the Attorney General.

(5) A copy of the executed and re-
corded deed will be retained by the Di-
vision or District Engineer for the
project files.

(6) Similar action will be taken by
the Closing Officer in acquisition of
easements costing not in excess of
$1,000.

§644.71 Final Title Assembly.

(a) Disposition of final title assemblies.
The final title opinion and related pa-
pers will be forwarded to HQDA
(DAEN-REA-P) WASH DC 20314 for re-
view and disposition. In addition, cop-
ies of deeds and related papers in acqui-
sitions for the Strategic Petroleum Re-
serve Program of the Department of
Energy will be forwarded to: Depart-
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ment of Energy, Strategic Petroleum
Reserve Project Management Office,
900 Commerce Road East, New Orleans,
Louisiana 70123.

(b) Division/District files. True copies
will be retained for Division or District
files.

§644.72 Transfer to Condemnation.

(a) Transfer of tracts from purchase to
condemnation. If at any time, in the
course of acquisition by purchase, it
becomes apparent that title clearance
and closing cannot be completed within
60 days of the offer to sell, action will
immediately be taken to acquire the
land by condemnation in order to make
funds available to the landowner.

(b) Contents of letter of submittal. In
such cases the letter of submittal will
contain or be accompanied by:

(1) All title evidence.

(2) An analysis of the title defects
and a statement of the attempts which
have been made to cure the defects.

(3) A statement of the attempts to
have the title infirmities waived by the
title company and the reasons for re-
fusal; or

(4) The curative material which has
been obtained to remedy the infir-
mities; and

(6) Two copies of the offer to sell
from the apparent owners.

ACQUISITION BY PURCHASE, DONATION,
AND TRANSFER

§644.81 General.

Sections 644.81 through 644.88 de-
scribe the procedures of the Corps of
Engineers relating to the acquisition of
land and interests therein for both
military and civil works projects by
purchase, donation and transfer.

(a) Applicability. These sections are
applicable to all Division and District
Engineers having real estate respon-
sibilities.

(b) Acquisition authority—(1) Limita-
tion. Acquisition of land for use by the
United States requires express author-
ization (10 U.S.C. 2676, 41 U.S.C. 14).

(2) Military. Title 10 U.S.C. 2571 au-
thorizes transfer of real property be-
tween Defense elements without com-
pensation if the Secretaries approve.
Title 10 U.S.C. 2662 provides that acqui-
sition of fee title or transfer of real
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property owned by the United States to
another Federal agency, military de-
partment or a state must be reported
to the Committees on Armed Services
of the Senate and House of Representa-
tives if the estimated value is more
than $50,000 and the transaction may
not be consummated until after 30 days
have expired from the date the report
is submitted to the Committees. Title
10 U.S.C. 2663 provides for acquisition
by the Secretary of a military depart-
ment during time of war or when war is
imminent of any interest in land, in-
cluding temporary use, required for a
Defense installation, munitions plant
or power plant for production of muni-
tions, through negotiation and pur-
chase, by condemnation or by gift.
Title 10 U.S.C. 2672 provides that the
Secretary of a military department
may acquire any interest in land, in-
cluding temporary use, by gift, pur-
chase, exchange of United States
owned land or otherwise, that he or his
designee determines is needed in the
interest of national defense and does
not cost more than $50,000 exclusive of
administrative costs or the amounts of
deficiency judgments.

(3) Civil works. Acquisition of real
property for civil works projects for
which provision has been made by law
is authorized in 33 U.S.C. 591-595a and
701. As in the case of military projects,
the Secretary of the Army is also au-
thorized to accept donations of lands
and materials required for civil works
projects.

(c) Rights-of-entry. Rights-of-entry for
construction may be obtained by the
Division or District Engineer, after he
has been authorized by the Chief of En-
gineers to acquire the land, pending
completion of acquisition by purchase
or the filing of condemnation pro-
ceedings with declaration of taking. In
the event the landowner will not volun-
tarily grant a right-of-entry, an ap-
praisal of the required interest should
be made and negotiations conducted on
the basis thereof. If the negotiations
are not successful, a declaration of tak-
ing should be submitted to acquire the
necessary rights. The same procedure
will be used for acquiring rights-of-
entry for other purposes, such as sur-
vey and exploration.

§644.82

§644.82 Prerequisites to acquisition.

(a) Authority to begin acquisition. Ac-
tion to acquire a tract of land will not
be initiated until the Real Estate De-
sign Memorandum (for all projects ex-
cept military) or Real Estate Planning
Report (for Army, other than Civil
Works, and Air Force projects) is ap-
proved and specific authorization of
the Chief of Engineers, or the appro-
priate Air Force Regional Civil Engi-
neer (AFRCE), to proceed with the ac-
quisition of the project is received by
the Division and District Engineer and
funds have been made available. Upon
such approval, the Division or District
Engineer is authorized to initiate ac-
tion for the acquisition of the estate
approved for the particular project in
accordance with the procedures herein-
after set forth.

(b) Tract description. Authority to ini-
tiate engineering planning of a project
will state the mapping procedures pro-
vided for in Chapter 3, ER 405-1-12. It is
necessary that land requirements be
determined, that the various tracts be
identified by ownership, and that accu-
rate tract descriptions be developed.
Tract ownership data may be developed
by Division or District personnel from
the local land records or procured by
contract from a qualified local Govern-
ment official, abstractor or title com-
pany representative.

(c) Title evidence. With approval to
proceed with acquisition, title evidence
contracts can be initiated. The proce-
dures for obtaining title evidence are
covered in §§644.61 through 644.72. Pre-
liminary title evidence to confirm own-
ership and status of the title is pre-
requisite to negotiating for acquisition
of the land or interests therein.

(d) Appraisals. Concurrently with the
procurement of title evidence, the ap-
praisal of the land should begin. The
appraisal, when approved, forms the
basis for the determination of fair mar-
ket value which will not be less than
the approved appraised value. The ap-
praisal procedures are covered in Sub-
part B. Normally, one appraisal per
tract (ownership) will be obtained;
however, in unusual cases such as
those which involve novel, unique or
controversial appraisal concepts, there
is no objection to obtaining more than
one appraisal covering the same tract
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if considered advisable by the Division
or District Engineer. When fee tracts
are acquired by eminent domain proce-
dures, where the value of the property
is between $50,000 and $100,000, only one
appraisal need be provided to the De-
partment of Justice so long as it is a
contract appraisal; two appraisals will
be provided for values exceeding
$100,000. Easement tracts acquired by
eminent domain procedures, in excess
of $50,000, will require two appraisals.
At least one of the two appraisals must
be made by a contract appraiser. Gen-
erally, in these cases, the second ap-
praisal is procured only after negotia-
tions indicate that agreement on price
cannot be reached and that acquisition
by condemnation will be required. The
second appraisal will be procured in
order that the Corps can take advan-
tage of any negotiating flexibility that
the second appraisal may afford in
order to preclude court action. It is
also necessary that the appraisals be
relatively current in point of time (not
to exceed six months) since dependent
upon the real estate activity and de-
gree of stability of the local economy,
significant changes may take place in
relatively short periods of time.

(e) Environmental considerations. Para-
graph D3, Attachment 1 to Enclosure 1,
DOD Directive 6050.1, dated March 19,
1974, subject: ‘“‘Environmental Consid-
erations in DOD Actions,” requires
close environmental scrutiny of real
estate acquisitions, disposals and
outgrants to determine if said actions
constitute a ‘‘Major Action Signifi-
cantly Affecting the Quality of the
Human Environment (MASAQHE).” If
the action is determined to be a
MASAQHE, then an environmental im-
pact statement is required. Paragraph
D3 is quoted here for ready reference:

D. Certain types of actions require close
environmental scrutiny because of the possi-
bility that they may either affect the qual-
ity of the environment or create environ-
mental controversy. It may be desirable in
such cases to have a complete presentation
of the environmental aspects of the proposed
action available for any interested party.
For these reasons, consideration shall be
given to documenting the environmental ef-
fect of the following types of actions in writ-
ing: (The written environmental assessment
need not be elaborate for actions in which it
is readily determinable that the impact
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would not be significant; however, negative
declarations must be supported by written
environmental assessments which generally
meet the EIS format requirements.)

* * * * *

3. Real estate acquisition, disposal and
outgrants.

* * * * *

§644.83 Negotiations.

(a) Acquisition objectives. The objec-
tive of a land acquisition program is to
acquire land at a price that will afford
each landowner his constitutional
guarantee of ‘‘just compensation’ as
that term has been defined by Federal
judicial decisions. The Government
must never pay less than just com-
pensation unless a gift is intended. In
eminent domain proceedings, the just
compensation due a landowner is deter-
mined judicially by court award or by
settlement prior to trial; in a purchase
case, it is determined by negotiations
leading to a satisfactory price and
agreement with the landowner. While
it is recognized that an appraisal is
only an informed opinion and does not
establish or determine just compensa-
tion, it is also recognized that, in nego-
tiating for the purchase of land, an ap-
praisal is the best and sometimes the
only reliable opinion of the market
value of the land which is supported by
a thorough, acceptable analysis of mar-
ket conditions at the time of purchase.
Therefore, in the negotiation for the
purchase of land, an approved current
appraisal shall establish the minimum
price to be paid for the land being ac-
quired by the Corps of Engineers. Nego-
tiations or offers below this price are
prohibited except where the property is
being acquired on a competitive basis
and condemnation is not authorized.

(b) Negotiating objectives. In all cases,
it is important that the negotiator re-
ceives adequate guidelines and explicit
instructions. Promptly, after the
amount of the estimated just com-
pensation is established, the negotiator
shall make an initial offer in the full
amount of the fair market value, shall
advise the landowner that the land was
appraised for such amount, and shall
furnish the landowner a written state-
ment of, and summary of the basis for,
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said amount. A concentrated effort will
be made to acquire the land for that
amount. This written statement will be
in the form of a letter which may be
delivered personally or by first class
mail. Such summary will include, as a
minimum, the following items:

(1) Definition of the term ‘‘fair mar-
ket value.”

(2) An accurate legal description and
location identification of the real prop-
erty and the interest(s) therein to be
acquired (legal description and estate
may be attached).

(3) The amount of the offer and a
statement that such amount:

(i) Is the amount believed by the
agency to be just compensation for the
property;

(i1) Is not less than the approved ap-
praisal of the fair market value of the
property;

(iii) Disregards any increase or de-
crease in the fair market value caused
by the project for which the property is
to be acquired, or by the likelihood
that the property would be acquired for
such project, other than that due to
physical deterioration within the rea-
sonable control of the owner;

(iv) Does not reflect any consider-
ation of or allowance for any reloca-
tion assistance and payments which
the owner is entitled to receive.

(4) An inventory identifying the
buildings, structures, fixtures, and
other improvements, including appur-
tenant removable building equipment,
which are considered to be part of the
real property for which the offer of just
compensation is made. The inventory
shall include a statement of the utility
and condition of said buildings, struc-
tures, fixtures, and other improve-
ments.

(5) A description of the appraisal
technique used, i.e., market approach,
income approach, or cost approach, in
sufficient detail to explain clearly to
the landowner the process by which his
property was valued. Thus, as an illus-
tration, where the market approach
was used, the explanation should in-
clude the number of comparable sales
used, their general location and type,
the factors considered in adjusting
sales of subject property, and any other
information which would help the land-
owner understand what was done to

§644.83

value his property. A statement that
comparable sales of similar properties
were examined without more expla-
nation is not sufficient. Similar infor-
mation should be given when any other
appraisal technique is used. Unusual
cases will require a more detailed ex-
planation.

(6) An identification of land classi-
fication categories (do not show acre-
age breakdown).

(7) If only a portion of a property is
to be acquired, an apportionment of
the total estimated just compansation
for the partial acquisition between:

(i) The amount representing the just
compensation for the real property to
be acquired;

(ii) The amount, if any, representing
severance damages to the remainder,
together with a brief narrative descrip-
tion of the cause thereof; and

(iii) In the event ‘‘off-setting bene-
fits”> are involved, these must be
shown, along with a narrative expla-
nation and the landowner shall be
given a ‘‘person-to-person’ explanation
by the negotiator.

(8) If the property contain a dwelling,
the value of said dwelling and homesite
shall be set forth separately, with the
statement that this figure will be used
in calculating housing relocation bene-
fits under title II of Pub. L. 91-646.

(9) If any building, structure, fixture,
or other improvement, comprising part
of the real property, has been identified
as being owned by a tenant who has the
right or obligation to remove it at the
expiration of his term, the amount of
the value of such building, structure,
fixture, or other improvement, being
the greater of:

(i) The amount which the tenant’s
improvement contributes to the fair
market value of the real property to be
acquired; or

(ii) The fair market value of the ten-
ant’s improvement for removal from
the real property. The basis of such
amount shall be included.

(c) Appraisal reports or the apprais-
er’s analysis (complete breakdown of
principal value elements) will not be
revealed by the negotiator unless spe-
cifically authorized. Cases involving
property for which the highest and best
use cannot be definitely established,
and to which the exceptions mentioned
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in paragraph (a) of this section do not
apply, will be reported to HQDA
(DAEN-REA) WASH DC 20314 for spe-
cific instructions. If the land is being
donated, initial offers are not nec-
essary, and the appraisal will be sig-
nificant in negotiations only when con-
sidering the conditions under which
the donation is made as, for example,
an agreed valuation for tax purposes.
Negotiations will be based on current
market values, which normally means
that last offers will be based on ap-
praisals not over six months old. Ex-
ceptions will be required in instances
of rapid escalation of values when the
appraisal is quickly outdated or in in-
stances of a relatively static market or
other condition resulting in a minimal
change in property values. In such
cases an explanation will be necessary.

(d) Exceptions—(1) Corps Employees. If
an employee of the Corps of Engineers
has a direct interest in a tract of land
being acquired by the Corps for public
use, the tract will be acquired by con-
demnation. In cases of this nature, ap-
praisal reports should be prepared, re-
viewed and forwarded together with a
declaration of taking, with the con-
demnation assembly. The negotiator’s
report, of course, will not be included.
The Department of Justice will be re-
quested to handle all further matters
pertaining to settlement or trial of the
case. The Department of Justice has
agreed to accept full responsibility for
negotiations and approval of settle-
ments or awards in such cases, without
contacting any Corps personnel other
than the owner of the interests being
acquired.

(2) Members of Congress. Since, under
18 U.S.C. 431 and 432, members of Con-
gress who hold interests in land that is
required for project purposes cannot
contract for sale of such interests to
the Government, these interests will
also be acquired by condemnation. Ne-
gotiations for acquisition by purchase
or for settlement without trial cannot
be conducted by officers or agents of
the United States. The determination
of just compensation must be made by
judicial proceedings. Appraisal reports
and the condemnation assembly should
be prepared and forwarded as set forth
in paragraph (d)(1) of this section.
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(e) Negotiating guidelines. (1) The ne-
gotiator should be thoroughly familiar
with the Division and District negoti-
ating guidelines and should study the
background data of the project, con-
sisting of the authorizing act, survey
report, project document, design
memoranda, etc.; the applicable ap-
praisal reports; tract ownership data;
preliminary title certificates; and
other related material. He should be
entirely familiar with the project and
the owner’s individual property before
initiating negotiations.

(2) The owner shall be provided with
available brochures which explain the
project and the Pub. L. 91-646 benefits,
together with the written statement
and summary required by §644.83(b).
The negotiator should explain to the
landowner the Government’s require-
ment for the land, the amount of land
required, the estate(s) to be acquired,
the terms and conditions of the Gov-
ernment’s contract form, and the fact
that relocation assistance benefits may
be available. He should furnish the
landowner a copy of a map indicating
the boundaries of that portion of his
land to be acquired, where the entire
ownership is not being acquired or
where different estates are being ac-
quired in the same ownership, speci-
fying the estate in each area.

(3) Negotiations will be continued in
an effort to obtain acceptance of the
Government’s offer or a reasonable
counteroffer from the landowner, or
until it is definitely determined that
such a counteroffer will not be forth-
coming. It is not intended that nego-
tiations be continued until an unac-
ceptable counteroffer is finally ob-
tained. However, in an effort to obtain
a reasonable counteroffer above the
Government’s estimate, the negotiator
will, if necessary, take the initiative in
suggesting a series of prices within a
range which, in accord with the guide-
lines discussed in §644.84, has been pre-
determined to be reasonable.

(4) The interest of both owners and
tenants must be considered and pro-
tected. The tenant is a proper party to
the transaction, and every effort must
be made to obtain the consent of the
landowner and tenant as to the price to
be paid to the tenant for his leasehold
interest. This can be accomplished by
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the tenant’s execution of ENG Form
1564, Consent to Offer to Sell Real
Property, which shall then accompany
the owner’s offer to sell. In cases where
the tenant executes this form, payment
for the tenant’s interest can be made
to him in the closing of the purchase
transaction. This procedure will be fol-
lowed whenever possible. An exception
is permitted in those cases where the
landowner and tenant prefer to handle
the matter as a private transaction be-
tween themselves. In such cases, it
should be determined that a satisfac-
tory agreement has been made by the
landowner and tenant. Consideration
should be given to any interest which
the tenant may have in growing crops.
This procedure is also applicable to any
third party having an interest in the
property, except through severance of a
subsurface estate.

(5) Negotiations with landowners will
be conducted in a fair and courteous
manner. The negotiator must not,
under any circumstances, resort to co-
ercion or threats of condemnation.

(6) The negotiator has no authority
to obligate the Government in any
manner beyond the contract form. He
must refrain from oral promises or un-
derstandings and include all terms and
conditions in the contract form.

(7) Although appraisal reports cannot
be made available for inspection by a
landowner, the various elements of
value considered by the appraisers
may, and should, be discussed with the
landowner to satisfy him that all ele-
ments of compensable values and dam-
ages have been considered in arriving
at an overall value for the property
being acquired. Care will be exercised
during any discussion not to reveal
specific amounts related to any ele-
ments considered in the appraisal, ex-
cept the acquisition cost assigned to
the dwelling for purpose of calculating
replacement housing payment under
section 203, Pub. L. 91-646.

(8) Any interest in a tract of land
sought to be acquired, or any type of
relationship with the owner, disquali-
fies the negotiator from participating
in negotiations for the acquisition of
that particular tract.

(9) An appraiser is not, under any cir-
cumstances, permitted to negotiate for
the acquisition of a tract of land for

§644.83

which he has prepared the appraisal or
reviewed it as reviewing appraiser.

(f) Discussions With Landowners. In
order to avoid the creation of negoti-
ating patterns, and keeping in mind
that counteroffers must be justified as
being just and reasonable, discussions
with landowners should be conducted
without disclosing the extent of the
delegations and redelegations of au-
thority to accept counteroffers. How-
ever, during negotiations on individual
tracts, the landowners must be advised
that, in the event of condemnation, the
deposit will be in an amount no less
than the approved appraised value,
since the question of value cannot be
resolved by negotiations. It must fur-
ther be made clear that this advice is
not in the nature of a threat, but is an
explanation of the statement of policy
directed by the Congress and the law.
The negotiator will also inform each
owner that offers and counteroffers
made during negotiations are made
without prejudice in the event of con-
demnation. The negotiator will make a
notation on the Negotiator’s Report to
the effect that he has so informed the
owner.

(g) Obtaining the written counteroffer;
preparation of megotiator’s report. If the
negotiator considers that a
counteroffer in excess of the approved
appraised value is in the amount which
should be considered for acceptance,
the counteroffer will be reduced to
writing on ENG Form 42, Offer to Sell
Real Property, or on ENG Form 2970,
Offer to Sell Easement, and be properly
executed by the landowner. In such
cases, a complete written record of ne-
gotiations with respect to each tract or
ownership, as appropriate, will be
maintained by means of ENG Form
3423, Negotiator’s Report, Part I. This
record will state the chronological his-
tory of negotiations, all elements con-
sidered in evaluating the landowner’s
final counteroffer, and the justification
for such recommendation in accord-
ance with §644.84. The justification will
be fully recorded in ENG Form 3423A,
Negotiator’s Report, Part II, which is a
separate page of this report, and which
will be removed in the Office of the
Chief of Engineers prior to submitting
the counteroffer assembly to higher au-
thority for approval. Final action on
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the counteroffer, either by the Sec-
retary of the Army, the Chief of Engi-
neers or under the delegated authority
to Division and District Engineers, will
be entered on this record as soon as
that information is available.

§644.84 Counteroffers.

(a) Consideration of counteroffers. In
negotiations with landowners, if agree-
ment cannot be reached with a land-
owner as to the purchase price estab-
lished by the appraisal, the lowest
price demanded by the landowner may
be considered by the Division and Dis-
trict Engineer, and the Chief of the
Real Hstate Division, on the basis of
the following factors:

(1) Variations in appraisals. In the
usual case, the Corps will have the
opinion of only one appraiser with re-
spect to the market value of the par-
ticular tract of land. It must be recog-
nized that the opinion of a second
equally competent appraiser might be
higher or lower than that of the ap-
praiser who appraised the property.
Hence in considering counteroffers of
landowners, Division and District Engi-
neers should keep in mind that two
equally competent appraisals may re-
flect reasonably divergent opinions of
value as to the same property. In-
stances requiring two appraisals are
covered in §644.82(d).

(2) Built-in costs, prior counteroffers,
settlements and liability risks of pro-
ceeding to trial. It is recognized that
there are certain Government adminis-
trative costs and liability risks in-
volved when property is condemned by
the United States and the land value is
judicially determined. These items are
definite in character but the attendant
costs will vary. ‘“Built-in”’ costs of pro-
ceeding to trial include, but are not
limited to, the following items: Sala-
ries of all Government personnel par-
ticipating in trial preparation, pre-
trial hearings, and the actual trial;
cost of an additional appraisal(s); wit-
ness fees of contract appraisers em-
ployed by the Corps of Engineers or the
Department of Justice; travel costs of
all Government personnel and consult-
ants participating in trial preparation,
pre-trial hearings, and the actual trial;
and cost of preparing trial documents
and exhibits. Consideration should also
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be given to prior counteroffers which
have been accepted and settlements ap-
proved prior to trial. ‘‘Liability risks”
of proceeding to trial are the amount
of the anticipated award over and
above the appraised value, taking into
consideration probable testimony on
behalf of the Government and the land-
owners, as well as the history of con-
demnation awards in the Federal court
jurisdiction in which the lands are lo-
cated, and the amount of interest on a
deficiency judgment which would re-
sult from the anticipated award. Seri-
ous consideration of the above factors
may justify a recommendation for au-
thority to accept a counteroffer which
otherwise would appear to liberal.

(3) Non-compensable elements of value.
Elements of value based on consequen-
tial damages or speculative values, as
defined by the Federal courts, may not
be recognized in considering a land-
owner’s counteroffer. However, even
though a landowner’s counteroffer
might include non-compensable items
of value, favorable consideration of the
counteroffer may be given if it can be
justified on the basis of variances in
appraisals, built-in costs, and liability
risks of proceeding to trial.

(4) Value of reserved items. The salvage
value of improvements and the value of
crops and/or timber reserved by the
landowners, as provided in §644.86 (g),
(h), and (i), will not be included in the
amount of the counteroffer in deter-
mining the excess of counteroffers over
appraised values when applying the
dollar and percentage limitations in
the delegations of authority to Divi-
sion and District Engineers for accept-
ance of counteroffers. The determina-
tion of the excess will be made on the
basis of the appraised value of the in-
terests being acquired (including the
value of the reserved items) compared
to the cash payment which will be
made to the landowner if the Govern-
ment accepts his counteroffer. How-
ever, this method of analyzing the
counteroffer is intended for use only in
determining the limitations of author-
ity. The overall transaction must be in
the interest of the United States and
not afford an unwarranted windfall to
the vendor.

(b) Application and Limits of Delegated
Authority. The negotiating procedures
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outlined herein will apply to all acqui-
sitions by the Corps of Engineers for
the Army (military and civil), Air
Force, Department of Energy (DORE),
National Aeronautics and Space Ad-
ministration (NASA), and other Fed-
eral agencies which utilize the services
of the Corps for acquisition of real es-
tate. Delegations of authority to Divi-
sion and District Engineers and to the
Chiefs of their Real Estate Divisions to
accept offers in excess of the appriased
valuation have been made. Offers which
do not exceed the approved appraised
value may be accepted by authorized
Division and District personnel regard-
less of the amount. Other offers will be
handled as outlined in the paragraphs
which follow.

(c) Erercise of Delegated Authority.
The approval of a counteroffer over the
appraised value, but within the author-
ity redelegated to Divisions and Dis-
tricts, will be evidenced by the Divi-
sion Engineer, the District Engineer,
the Chief of the Real Estate Division,
or the incumbent of the position to
which redelegations have been made, in
one of the following manners:

(1) Manually accepting, on behalf of
the United States, the offer to sell, as
provided in §644.87; or

(2) Manually executing a dated nota-
tion of approval of the purchase price,
to be placed in the tract file, preferably
on the original of the Negotiator’s Re-
port (§644.83(2)).

(d) Submission of Counteroffers to the
Chief of Engineers. Recommendations
for the grant of authority to accept
counteroffers which are considered rea-
sonable, but which cannot be accepted
by the Division Engineer, the District
Engineer, or the Chief of the Real Es-
tate Division, within the limitations of
delegated authority, will be submitted
to HQDA (DAEN-REA) WASH DC 20314
for consideration. Negotiator’s Re-
ports, prepared in accordance with
§644.83(g) will accompany this submis-
sion; the contents thereof need not be
repeated in the transmittal letter or in
forwarding indorsements. The assem-
bly will consist of the forwarding cor-
respondence and the Negotiator’s Re-
port, with any additional material
needed to support the recommendation
of the Division and District Engineer.
An analysis should be made of this
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offer as compared with other counter-
offers accepted for the project, as well
as with results in condemnation cases
settled before trial. Signed offers will
not be forwarded unless they contain
deviations requiring approval by the
Chief of Engineers. Appraisal reports
are helpful and may be necessary ref-
erence for proper consideration of the
recommendation. In the event the ap-
praisal report was approved by HQDA
(DAEN-REA), the forwarding letter
should refer to the approval cor-
respondence and data. It will not be
necessary to enclose copies of the ap-
praisal report. Where only a portion of
an ownership is required, information
should be furnished in the Negotiator’s
Report or in the transmittal cor-
respondence (1) as to whether or not
the remainder portion is considered to
be an uneconomic remnant and (2) if
so, as to whether or not an offer was
made to acquire the entire property.
Further, a statement is required as to
whether or not it is considered that the
acquisition will have any adverse effect
on the acquisition of the remaining
land required for the project.

§644.85 General
dures.

(a) Provisions of Military Construction
Appropriation Act. (1) Section 108 of the
Military Construction Appropriation
(MCA) Act of 1978 (Pub. L. 95-101) pro-
vides that no part of the funds provided
in the Act shall be used for purchase of
land or easements in excess of the
value as determined by the Corps of
Engineers, except:

(i) Where there is a determination of
value by a Federal Court; or

(i1) Purchases negotiated by the At-
torney General or his designee; or

(iii) Where the estimated value is less
than $25,000; or

(iv) As otherwise determined by the
Secretary of Defense to be in the public
interest.

(2) The above wording, except for
paragraph (a)(1)(iv) of this section, con-
stitutes a limitation on accepting or
submitting a recommendation for ap-
proval of a counteroffer in excess of the
appraised value. Paragraph (a)1)({v)
brings military acquisition within the
general acquisition policy required
under Pub. L. 91-646. Future MCA Acts

negotiation proce-
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should be carefully examined to deter-
mine if any limitations on acquisition
have been restored.

(b) Local cooperation projects. The par-
ticipation of a non-Federal agency in a
federally-assisted project will be in ac-
cord with section 221 of Pub. L. 91-611
and subpart J (to be published). Acqui-
sition of real property by a non-Federal
agency will be in accord with sections
210 and 305 of Pub. L. 91-646 and this
chapter.

(c) Negotiations on the basis of owner-
ship;, ‘‘Package-Deal’ megotiations. (1)
Normally, negotiations for all interests
in all tracts which are being acquired
from one parent ownership will be ne-
gotiated at one time. These tracts will
usually consist of all those to which
the same basic tract number has been
assigned. Exceptions may be made only
where negotiations for some of the
tracts in a series must be accomplished
to obtain possession, or for other crit-
ical reasons. Piecemeal acquisition
must be avoided if at all possible.

(2) When more than one tract is oper-
ated by the owner as a unit, negotia-
tions should take place on the two or
more tracts or groups of tracts, wheth-
er or not they bear the same basic
tract number.

(3) In cases where an owner insists on
a ‘‘package-deal’” negotiation on all
tracts in the same ownership, or hav-
ing at least one common owner, the ne-
gotiations will be considered as one
transaction.

(4) Tracts which are in the same own-
ership, but which are not operated as a
unit, should, unless the owner desires
otherwise, be negotiated separately, on
the basis of the separate appraisals
which would be prepared in this type of
case.

(5) Under paragraphs (c)(1), (2), and
(3) of this section, the limitations of
authority to accept counteroffers will
be applied to the entire transaction.

(d) Acquisition by condemnation if ne-
gotiations fail. As soon as it is deter-
mined that a satisfactory agreement
cannot be reached after full consider-
ation of all reasonable counteroffers
received, action will be promptly taken
to acquire the property by condemna-
tion proceedings, including the filing of
a declaration of taking, in order to
make funds available to the landowner
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and to maintain the project acquisition
schedule. The landowner should be ad-
vised in writing, sufficiently in ad-
vance of the submission of the con-
demnation assembly to the Chief of En-
gineers, that condemnation pro-
ceedings will be recommended and the
reason therefor. Condemnation assem-
blies will include copies of the Nego-
tiator’s Reports or other written
records of negotiations. The estimated
compensation to be deposited in the
registry of the Federal District Court
with the filing of a declaration of tak-
ing will be in the amount of the ap-
proved appraisal.

§644.86 Exceptions and reservations.

(a) General. Prior to the enactment of
Pub. L. 91-646, the Corps encompassed a
very generous policy of priority leasing
with respect to former owners and ten-
ants, in order to ease the burden of
people who had to relocate because of
the Corps’ projects. Recognizing the in-
adequacies of the well-intentioned at-
tempts by acquiring agencies to make
whole the former landowner or tenant,
the Congress enacted Pub. L. 91-646
which was approved on January 2, 1971.
It would appear that the Congress in-
tended that such law provide for the
fair and equitable treatment of persons
who are displaced, without having to
rely on interim measures, such as pri-
ority leasing, to ease the inevitable re-
location. In House Report 91-1656, the
Committee on Public Works of the
House of Representatives noted the
likelihood that adequate housing may
not be available readily and indicated
this as its reason for including the pro-
vision in the law that satisfactory re-
placement housing must be available
before displacement. In view of this, it
is incumbent on the District Engineer
to be opportune in seeking out replace-
ment housing and to be judicious in the
early relocation of owners and tenants
before market changes eliminate any
available supply of replacement homes.
It is also essential that the District
Engineer be diligent in providing the
required relocation assistance advisory
services and benefits authorized by the
law.

(b) Possession by Government. It will
be the objective of the District Engi-
neer to have the premises vacated and
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to cause unneeded improvements to be
removed at the earliest practicable
date and conform to the Congressional
intention expressed above. In addition
to the above, reasons for this objective
are:

(1) To provide for the expeditious
payment of benefits to former owners
and tenants;

(2) To complete administration of the
actual relocation of owners and ten-
ants in a timely manner;

(3) To avoid maintenance and secu-
rity problems with respect to acquired
improvements;

(4) To prevent vandalism, trespassing
and poaching with respect to acquired
improvements;

(6) To avoid any implication that
former owners or tenants may be per-
mitted to remain indefinitely on the
federally acquired property;

(6) To cause land to be leased on the
basis of the most practicable size and
configuration rather than on the basis
of the size of the units acquired;

(7) To permit the general public to
bid for the lease of federally owned
land rather than restricting the privi-
lege of leasing to the former owner or
tenant; and

(8) To avoid a backlog of incomplete
actions when construction or flooding
is imminent or the land is otherwise
required.

(c) Possession reserved to former owners
and tenants. It is considered that the
policy of granting priority leases to
former owners and tenants has been
overridden by the enactment of Pub. L.
91-646. Accordingly, this policy is being
phased out, and where applicable, the
acquisition agreement will set forth
the dates agreed upon for the vacation
of the premises by the owner and ten-
ant without commitments, express or
implied, as to the leasing of the prem-
ises after such dates. Procedure for
providing for vendor’s continued pos-
session after the Government’s acquisi-
tion is covered in paragraph (1) of this
section.

(d) Outstanding rights. (1) When the
United States is acquiring title subject
to outstanding rights, the offer will dif-
ferentiate between:

(i) Property which the vendor is ex-
cepting or rights which he is reserving
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and which are created for the first
time; and

(ii) Rights which third parties have
acquired in the past, generally referred
to as outstanding rights in third par-
ties.

(2) Exceptions or reservations of
rights which the vendor may retain,
without interfering with the construc-
tion or operation of the project, will be
set forth in the offer and deed by a
clause following the description, begin-
ning with the words: ‘“‘Excepting * * *»
or ‘“‘Reserving * * *.”’ Any other out-
standing rights, subject to which the
United States is acquiring title, held
by third parties will be set forth in the
offer and deed by a clause, following
the description, beginning with words,
‘“Said premises are conveyed subject
to * * ¥ Negotiations with the sur-
face owner will include the owner’s in-
terest in the subsurface, unless acquisi-
tion of a lesser interest has been au-
thorized by directive or specific ap-
provals. These negotiations will not in-
clude interest severed and outstanding
in third parties by purchase or lease,
unless the surface owner agrees to re-
move the outstanding interest or
agrees to obtain a subordination from
the holder of the outstanding interest
if that is consistent with the acquisi-
tion plan. If negotiations with the sur-
face owner are successful, an Offer to
Sell will be obtained, reciting the out-
standing interest in the ‘‘Subject to”
paragraph of the form, unless the sur-
face owner has agreed to remove the
outstanding interest (or obtain a sub-
ordination, if appropriate), in which
case the Offer to Sell must recite spe-
cifically that the surface owner is as-
suming this obligation. In order to
carry out the requirements of this
paragraph, the title evidence must be
examined prior to negotiations or, in
any event, prior to acceptance of the
Offer to Sell.

(e) Right to repurchase prohibited. In
no case will an offer be obtained in
which the vendor reserves the right to
repurchase the property. Such a res-
ervation would be contrary to the Fed-
eral Property and Administrative Serv-
ices Act of June 30, 1949, 63 Stat. 377, 40
U.S.C. 471, et seq.

(f) General reservation guidelines. (1)
Reservations of the right to remove
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crops, timber, buildings, and improve-
ments during a specified period will
not be permitted without express ap-
proval of the Division or District Engi-
neer on civil works projects, the Army
or Air Force using service on military
projects, or the Federal agency, if
other than the Army or Air Force, for
which the land is being acquired.

(2) At the time of the approval of the
acquisition by the Chief of Engineers, a
determination will generally have been
made as to whether subsurface rights
and/or water rights will be acquired or
left outstanding. Acquisition will be on
the basis of such determination and as
outlined below. Lands will be acquired
subject to minerals, oil and gas rights
or other similar interests severed and
outstanding in third parties by pur-
chase or lease and as approved by the
Chief of Engineers.

(3) Where it is not possible to acquire
or subordinate an outstanding interest
by negotiation and the interest will
not interfere with the operation of the
project, consideration may be given to
obtaining a waiver from the Office of
the Chief of Engineers on the basis of
taking a calculated risk rather than re-
sorting to condemnation (paragraph (k)
of this section). Waivers will be consid-
ered on a tract-by-tract basis or on a
project segment basis. Since such waiv-
ers involve several elements of the Of-
fice of the Chief of Engineers (Civil
Works or Military Construction as well
as Real Estate), the basis for the cal-
culated risk must be fully explained.

(4) Concurrently with the negotia-
tions to acquire from the surface
owner, negotiations should be opened
with the owner of the subsurface rights
or other interests severed and out-
standing in third parties by purchase
or lease and required for the project,
unless these interests are held in
“block ownership.” Block ownership
exists where a person, corporation, or
other entity owns subsurface or other
interests in connection with more than
one surface tract and in sufficient
amount for the entire interest holding
to have added value, for operational or
other reasons, because it is in a block
ownership. In other words, block own-
ership exists when the acquisition of a
part of the block would require the as-
sessment of severance damage, even if
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the value of the interest or the amount
of the severance damage would be in a
nominal amount. On this basis, sub-
surface or other interests need not be
contiguous to constitute a block own-
ership. Block ownership interests will
not be acquired (or subordinated)
piecemeal.

(5) Acquisition of the required inter-
ests, including subordination, held in
block ownership should be started as
soon as the extent of an operational
unit is determined. As stated in para-
graph (f)(4) of this section, all interests
in a tract of land should be acquired at
one time or as close in time as possible.
Dual acquisitions of entire areas, one
for surface rights and then for sub-
surface interests, should be avoided
and acquisition of separate interests
should be scheduled to coincide.

(g) Reservation of Buildings and Im-
provements. The reservation by vendors
of the right to remove buildings and
improvements will be permitted under
the following conditions:

(1) Where the Division or District En-
gineer, in civil works projects, the
using service in Army and Air Force
projects, or the Federal agency, if
other than the Army or Air Force, for
which the land is being acquired, has
determined that they will not be need-
ed for the purpose of the project;

(2) The consideration to the Govern-
ment for the reservation will be an
amount negotiated at not less than the
appraised salvage value of the building
and improvements which are reserved,
and such amount will be deducted from
the negotiated price at the time of ne-
gotiation prior to execution of the
offer;

(3) Where a reservation is permitted,
the following clause will be inserted in
the offer, following the description of
the land:

Excepting and reserving to the Vendor the
right to remove (enter description of build-
ings) on or before ~ 19, which the Ven-
dor agrees not to relocate on other land to be
acquired for the project; provided, however,
that, in the event that the said buildings and
improvements are not completely removed
on or before said date, the right of removal
shall terminate automatically, and the
United States shall have a good and indefea-
sible title to said buildings and improve-
ments which remain without notice to the
Vendor; and provided further that, in the

180



Department of the Army, DoD

event said buildings and improvements are
relocated on other land to be acquired for
the project, the United States shall have
good and indefeasible title to said buildings
and improvements without notice or further
compensation to the Vendor.

The date on which the buildings or im-
provements must be removed must be
fixed so that there is no interference
with contruction or carrying out the
mission of the project. The date for the
removal should allow a reasonable
time for removal of the improvements,
usually not more than 90 days, except
that for valid reasons the Division or
District Engineer may grant an exten-
sion of time for removal. The right to
remove such buildings cannot be pro-
longed indefinitely and certainly such
right cannot survive the limited right
of possession reserved to former owners
and tenants as provided in paragraph
(c) of this section.

(h) Reservation of growing crops. (1)
The reservation by the owners of the
right to harvest and remove growing
crops should be encouraged in order to
conserve land acquisition funds and to
avoid the costs incident to disposal of
crops by the Government, whenever
there is a probability that possession of
the land will not be required prior to
the harvest season.

(2) Where a reservation is permitted,
the following clause will be inserted in
the offer, following the description of
the land:

Reserving to the vendor the right to har-
vest all of the growing crops located on the
above described land on or before

19 . In the event the
crops are not harvested on or before said
date, the right of removal shall terminate
automatically, and the United States shall
have a good and indefeasible title to said
crops, without notice to the vendor.

The date on which the crops must be
removed must be fixed so that there is
no interference with construction or
carrying out the mission of the project.

(3) The consideration to the Govern-
ment for the reservation will be an
amount not less than the appraised
value of the crops as of the date of sur-
render of possession as disclosed by an
approved appraisal report, and such
amount will be deducted from the pur-
chase price at the time of preparation
and execution of the offer.
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(4) Where a tenant has an interest in
growing crops, the value of his interest
must be fixed by use of ENG Form 1564,
Consent to Offer to Sell Real Property,
which provides that the value of the
tenant’s interest, as agreed upon by
the landowner and tenant, will be paid
from the purchase price for the land.
The use of this form not only protects
the tenant but, in addition, provides a
simple method for extinguishing rights
which the United States is legally
bound to recognize. Where a tenant
wishes to reserve the right to remove
crops, it must be done in the name of
the landowner, and in like manner. To
accomplish the foregoing, any other
form is satisfactory, in lieu of ENG
Form 1564, as long as closing require-
ments are satisfied.

(i) Reservation of timber. (1) The res-
ervation of the right to remove timber
by vendors will be permitted only with
the express approval of the Division or
District Engineer, with the concur-
rence of the using service in cases
other than civil works projects of the
Corps of Engineers.

(2) Reservation of the right to re-
move timber will be handled in sub-
stantially the same manner as that de-
scribed for the reservation of buildings
and improvements. If owned by a third
party, ENG Form 1564 will be used in
the same manner as for crops unless
the timber interests are held in block
ownerships. The consideration to the
Government for the reservation will be
an amount not less than the appraised
value of the timber, giving full weight
to any unusual difficulty in harvesting
and transporting which are caused by
the size, shape and location of the
stand reserved, time limitations for re-
moval, clearing requirements over the
above those normally involved in pru-
dent harvesting, and similar factors. If
necessary, the stand reserved will be
re-appraised on this basis. An amount
not less than this appraised value will
be deducted from the purchase price at
the time of preparation and execution
of the offer.

(3) Where a reservation is permitted,
the following clause will be inserted in
the offer following the description of
the land:

Reserving to the vendor the right to cut
and remove on or before 19 , all trees
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in excess of inches in diameter at
breast height (DBH) located on the above-de-
scribed land. In the event the timber is not
removed on or before said date, the right of
removal shall terminate automatically, and
the United States shall have a good and inde-
feasible title to said timber, without notice
to the vendor.

(j) Coal, oil, gas or other minerals. Ac-
quisition of land or interests therein
for project purposes will usually in-
clude the subsurface as well as the sur-
face, except in areas where minerals
have more than a nominal value. When
the mineral, oil and gas rights have an
identifiable value or are the subject of
separate estates in the land, such min-
eral, oil and gas rights will not be ac-
quired except where the development
thereof would interfere with project
purposes, but mineral rights not ac-
quired will be subordinated to the Gov-
ernment’s right to regulate their devel-
opment in a manner that will not
interfere with the primary purposes of
the project, including public access,
and not be inimicable to the environ-
ment. This is covered in more detail in
subpart A. It is essential, however, in
many acquisitions that the subsurface
rights be acquired. In others, where
these rights need not be extinguished,
provision must be made in the offer the
deed to subordinate such rights to
project requirements, by excluding the
owners of such rights from the area, or
limiting exercise of such rights so that
they will not interfere with the pri-
mary purposes of the project, including
public access. The following guidelines
are applicable in these cases:

(1) Where it has been determined that
subsurface rights in the vendor, or out-
standing in third parties, must be ac-
quired, extinguished or subordinated,
such arrangements will be made in the
course of obtaining an offer for the sur-
face or subsurface interests. Where the
negotiations for acquisition, extin-
guishment or subordination of sub-
surface rights will be delayed, and it is
considered advisable to proceed with
surface acquisition to keep pace with
project requirements, appropriate rec-
ommendations and justification will be
submitted to HQDA (DAEN-REA)
WASH DC 20314 for approval.

(2) If the owners of the surface and
subsurface rights are agreeable, the
separate interests can be acquired in a
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single transaction by use of ENG Form
1564, Consent to Offer to Sell Real
Property. This method is the most de-
sirable one, and, if used, the purchase
price in the offer will cover both the
surface and subsurface interests and
the offer will not be taken ‘‘subject to”’
the subsurface rights.

(3) Subordination of the subsurface
interest based upon the value of the
minerals in place and which will allow
continued production by the mineral
owner or lessee must be pursuant to
such terms as will safeguard the Gov-
ernment’s interest and preclude a
windfall to the mineral owner or lessee.
Value of the minerals in place will not
exceed the recoverable portion of said
minerals using agreed upon production
methods. See Subpart A for detailed
treatment in the section pertaining
primarily to Real Estate Design Memo-
randa.

(4) When the third-party owner of
subsurface rights refuses to enter into
an agreement as contemplated in para-
graph (j)(2) of this section, the title to
the surface estate may be acquired sep-
arately, and the subsurface rights out-
standing in third parties acquired as a
separate transaction. The offer for the
acquisition of the surface estate will
provide for the conveyance of all inter-
ests of the surface owner in and to the
subsurface estate, as well as all surface
rights, and provide for taking ‘‘subject
to”” the subsurface rights outstanding
in third parties. In such cases, the ne-
gotiations described in §644.83 will be
conducted on the basis of the approved
appraisal, less the appraised value of
the outstanding subsurface rights.

(5) Where it has been determined that
the subsurface rights and interests
therein need not be acquired, but the
owners of such rights must be excluded
from the area, and the owner of the
surface is the owner of the subsurface
estate, the offer will contain a clause
providing that he relinquish, for the
period that title to the tract is vested
in the Government, all rights to enter
upon the lands covered by the offer or
that he will limit entry and explo-
ration in a named manner so as not to
interfere with the operation of the
project. If third parties own subsurface
rights or interests, a similar waiver of
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the exercise of such rights must be pro-
cured from all third parties having any
interest in the subsurface estate,
whether as lessees or assignees. The
waiver by third parties must be ob-
tained at the time the offer is procured
for the surface estate, unless these sub-
surface interests are held in block own-

ership.
(k) Title exceptions—Administrative
waivers. (1) A distinction should be

made between those title defects, ob-
jections, liens or encumbrances which,
if not eliminated, might possibly de-
feat or adversely affect the Govern-
ment’s title, and those interests in the
property owned by parties other than
the grantor. All encumbrances, defects,
and outstanding interests which can-
not be waived under paragraphs (k) (2),
(3), and (4) of this section must be
eliminated or a waiver of the defect se-
cured from the Attorney General.

(2) Title may be taken subject to an
outstanding third party interest which
has been administratively waived. Re-
quests for administrative waivers shall
be submitted to HQDA (DAEN-REA)
WASH DC 20314 for consideration, to-
gether with recommendations from Di-
vision and District Engineers. The rec-
ommendation for waiver should be co-
ordinated with the using agency, if
other than Department of the Army
land (military or civil works), and
should be accompanied by a certificate
signed by the Chief, Real Estate Divi-
sion or the Chief Appraiser, certifying
that the outstanding interest has no
contributory value to the estate being
acquired and will not interfere with the
purpose for which the property is being
acquired.

(3) It has previously been administra-
tively determined that all lands for De-
partment of the Army (military or
civil works) or Air Force projects may
be acquired ‘‘subject to existing ease-
ments for public roads, public high-
ways, public utilities, railroads and
pipelines,” and ‘‘to the reservations,
exceptions and any other outstanding
rights contained in or referred to in
patents issued by the United States,”
and also ‘‘to water rights, claims or
title to water, if any, or other similar
title exceptions.” A decision as to
whether any of these exceptions should
be eliminated is the responsibility of
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the Division or District Engineer, after
coordination with the using service if
other than the Department of the
Army. If such interests are to be left
outstanding, they should be included in
the ‘‘subject to” clause of the Offer to
Sell.

(4) Offers to Sell may be accepted
subject to subsurface mineral interests
owned by third parties in accordance
with §644.86(d). In such case, the ‘‘sub-
ject to” clause of the Offer to Sell
should recite the specific interest
which is being left outstanding. Where
it is not possible to acquire or subordi-
nate an outstanding subsurface inter-
est by negotiations and the out-
standing interest will not interfere
with construction, operation or main-
tenance of the project, consideration
may be given to obtaining a waiver
from HQDA (DAEN-REA) WASH DC
20314 on the basis of taking a cal-
culated risk rather than resorting to
condemnation. Such waivers may be
considered on a tract-by-tract, seg-
ment-by-segment, or project basis.
Where a number of small mineral in-
terests in a project are to be rec-
ommended for waiver, it is preferable
that the recommendation be submitted
on an entire project or group of seg-
ments at one time. Such a rec-
ommendation should specifically iden-
tify the subsurface mineral interests
which are to be left outstanding, to-
gether with the estimated wvalue of
each interest, and should be accom-
panied by a map(s) on which the areas
affected by the outstanding interests
have been outlined. The basis for the
calculated risk should be explained
fully.

(1) Possession reserved to vendor. (1)
The objective in acquisition is to ob-
tain possession for project purposes at
the earliest practicable time. It is rec-
ognized, however, that there are occa-
sions when possession by the Govern-
ment may be delayed and provision
must be made for continued possession
by the former owner in order to meet
the requirements of the Government’s
acquisition policy and to further soften
the impact of the Government’s acqui-
sition. The retention of possession will
enable the owner-occupant of farm
land, or residential property, to receive
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his purchase money and remove im-
provements reserved by him, and per-
mit occupants who may be former own-
ers or tenants the privilege of har-
vesting growing crops and sufficient
time to relocate to other locations. Ac-
cordingly, the Division or District En-
gineer may make provision for the
former owner, occupant, and/or his ten-
ant(s) to remain in possession of the
land under the terms and conditions as
follows:

(i) If the tract is to be acquired by di-
rect purchase, the provision for reten-
tion will be written into the offer (ENG
Form 42, ENG Form 2970, or ENG Form
1564) and will read substantially as fol-
lows:

Notwithstanding the provisions of para-
graph  of this offer, (and/or consent to
option) the occupant (vendor and/or his ten-
ant) now in possession of the property, in
consideration of the protection and mainte-
nance of the land, buildings, and structures,
and protection of the property against loss
by fire, waste, or other causes, to which the
occupant hereby agrees, reserves the right to
occupy the property until . Such
occupancy is subject to revocation by the
(Division) (District) Engineer at any time by
giving days notice in writing to the oc-
cupant if possession of the property is re-
quired by the United States; and provided
further that the vendor-occupant or his ten-
ant will remove no improvements or timber
unless otherwise provided herein.

(i1) When the tract is to be acquired
by condemnation, the circumstances of
the right to remain in possession,
which has been established as herein-
after set forth, will be fully described
in the correspondence forwarding the
condemnation assembly to HQDA
(DAEN-REA-C) WASH DC 20314. The re-
tention of possession without payment
of rent is directed to the benefit of the
occupant of the property with some
property maintenance consideration to
the Government. This procedure will
not be used to permit non-occupant
owners a means of retaining possession
without payment of rent and at the
same time collect cash rents or unre-
served crop rents from tenants.

(iii) When the land being acquired is
utilized by the owner and/or tenant for
agricultural or related purposes, a pe-
riod of possession may be allowed, if
consistent with project requirements,
to permit the crop owner to harvest
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growing crops, and to avoid abrupt dis-
locations. The period of possession re-
served in the offer, or for which request
for the order of the court is deferred in
declaration of taking cases, should gen-
erally be co-extensive with the crop
season or the date that, by custom in
the community, leases of such prop-
erties ordinarily expire: Provided, how-
ever, That such period does not exceed
12 months from the date title vests in
the Government. Reservation of posses-
sion or delay in entry of order of pos-
session that will interfere with the
Government’s requirements for use of
the land will not be allowed.

(iv) In the case of owner-occupied
residential property other than farm
residences, possession may be per-
mitted for a sufficient time to allow
orderly relocation, but no longer than
12 months after title vests in the Gov-
ernment.

(v) In connection with the acquisi-
tion of commercial, industrial, tenant-
occupied residential property other
than residences occupied by farm ten-
ants, and special use properties, ordi-
narily the procedures of reserving pos-
session to the vendor by a clause in the
offer, or deferring the right to posses-
sion under a declaration of taking pro-
ceeding, should not be utilized. In such
cases, after title vests in the United
States, the continued possession of the
property by vendor or tenant should be
formalized by an outlease from the
Government. However, if in the opinion
of the Division and District Engineer a
reservation for possession in the offer
or deferral of order of possession is de-
sirable in certain instances from a pub-
lic relations standpoint or for other
compelling reasons, such cases will be
forwarded to HQDA (DAEN-REA)
WASH DC 20314 for consideration.

(vi) The reservation of use and occu-
pancy in the vendor and/or tenant
under the terms of the offer or
deferment of possession must be based
on adequate consideration to the Gov-
ernment. It is anticipated, however,
that items such as the vendor’s main-
tenance of the land, buildings, and
structures, his protection of the prop-
erty against loss by fire, waste, or
other causes, and the fact that his pos-
session can be revoked within a short
period of time, will, in most instances,
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offset any rental for the period of the
reserved occupancy or deferred posses-
sion which might otherwise be due.
However, if possession is reserved by
the vendor in the acquisition of com-
mercial, industrial, and special use
properties, or other type of property
having a potentially high income fac-
tor, the fair rental value for the period
of reserved use or deferred possession
must be deducted from the agreed pur-
chase price.

(vii) Special provisions for protection
of the Government, such as those ap-
pearing in ENG Form 1366, Department
of the Army Lease—River and Harbor
or Flood Control Property, will be
added to the reservation clause in the
offer in cases where, in the opinion of
the Division or District Engineer, they
are necessary or desirable. If the case
is not to be closed by direct purchase,
the letter to the vendor notifying him
of the Goverment’s intention to file a
declaration of taking will set forth the
fact that possession is to be deferred
and for what period, and will contain a
statement as to the Government’s ex-
pectation that the vendor will properly
maintain and protect the premises, and
perform such other acts (or refrain
from such acts) as deemed advisable by
the Division or District Engineer. Both
the letter of notice and the reservation
clause in the offer will provide that the
right to possession may be revoked on
30 days notice to the vendor.

(2) It is recognized that farmers may
experience difficulty in finding sub-
stitute farms needed for their liveli-
hood within one year, and other owners
and tenants may encounter difficulty
in relocating within one year. There-
fore, the District Engineer, as an ex-
ception to the procedure in paragraph
(1)(1) of this section may lease prop-
erties to former owners or tenants at
the fair market rental value for up to
one additional year where the cir-
cumstances justify such action, and, in
such event, the record will contain the
reasons justifying the action. Any oc-
cupancy by the former owner or tenant
beyond 12 months from the date the
property was acquired by the Govern-
ment will be covered by a lease and
will provide payment of the fair mar-
ket rental value of the property leased.
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(3) The District Engineer, through
channels, may request the Chief of En-
gineers to grant exceptions to this pol-
icy where unusual circumstances war-
rant such consideration. In keeping
with the intent of this action, it is
hoped that such cases will be minimal
in number.

(4) The following will apply with re-
spect to advance land acquisition
projects. Former owners and tenants
whose properties were acquired prior to
August 1, 1972 will be allowed to remain
on the property by lease on a year-to-
year basis until the establishment of a
land management use plan and there-
after, if the property is available for
leasing, for a single five-year term.
Former owners and tenants whose
properties are acquired after August 1,
1972 will be allowed to remain on the
property by lease on a year-to-year
basis until construction commences:
Provided, The property is available for
leasing. After construction com-
mences, if the property is not imme-
diately required for project purposes,
such former owners or tenants will be
allowed to remain on the property by
lease for an additional two years. Con-
tinued possession of properties ac-
quired after the date construction com-
mences will be governed by the proce-
dure outlined in paragraph (1)(1) of this
section.

(m) Schools, Cemeteries, and Facilities
of State and Local Governments. ER 1180—
1-1, Section 73, provides for the discre-
tionary relocation by the Chief of Engi-
neers of schools and other local govern-
mental facilities, and acquisition of
the sites under section 111 of Pub. L.
85-500. Section 73 will be followed in
the acquisition and relocation of ceme-
teries. Where the school was formerly a
part of an abutting tract, offers for the
abutting tracts will contain a clause
whereby the vendor or vendors agree to
quitclaim all right, title, and interest
whether vested or reversionary, in and
to the school site in executing the deed
to the United States.

(n) Reservations prior to completion of
offer. Where immediate possession of
areas is necessary and is obtained by
right-of-entry or the filing of con-
demnation proceedings, owners often
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wish to move, taking with them build-
ings and improvements, or wish to har-
vest timber or crops, prior to any offer
by the Government for the sale of their
land. This action is authorized only
under the following conditions:

(1) Appraisals of all the land, build-
ings, improvements, timber, and crops
of the particular tract are completed
and approved.

(2) A determination is made by the
Division or District Engineer that the
buildings, improvements, and timber
will not be needed, and the harvesting
of timber or crops will not interfere
with construction or operation of the
project.

(3) ENG Form 1565, Agreement for
Removal of Property, will be obtained
from all persons having an interest in
the property to be removed. This agree-
ment will recite the amount which the
owner is willing to have deducted from
the value of the tract as a whole for
the right of removal, which may not be
less than the appraised salvage value of
the buildings, improvements and tim-
ber, and the appraised value of the
crops, as set out in paragraphs (g), (h),
and (i) of this section.

(4) ENG Form 1565 will be obtained
and accepted by the Division or Dis-
trict Engineer, or the Chief of the Real
Estate Division.

(5) If an offer is obtained later, an ap-
propriate reservation must be inserted
in the Offer to Sell to reflect the prior
agreement relative to reservations and
removals of property and the agreed
value of same.

(6) If it is necessary later to file a
declaration of taking on the particular
tract, a copy of the agreement (ENG
Form 1565) will be forwarded with the
correspondence transmitting the dec-
laration of taking assembly for use of
the Department of Justice in the court
action. The agreement by its own
terms will serve as a stipulation as to
the amount to be deducted from the ul-
timate award for the right of removing
buildings, improvements, timber or
Crops.

(o) Loss or damages to improvements,
timber, or crops—(1) Insurance protection
against risks. The Government does not
carry property insurance of any na-
ture. Vendors, however, may be advised
as to their liability for certain losses,
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and that insurance protection against
such risks is optional. When buildings,
improvements, timber, or crops on land
being acquired by the United States
are protected by insurance in effect
when acquisition activities are initi-
ated, the time and method of cancella-
tion and negotiation for refund on pre-
miums paid will be the responsibilities
of the vendor. In order to avoid double
payments to vendors, any amounts ac-
tually collected by vendors under the
terms of the insurance policies for
damage or loss occurring after accept-
ance of the offer by the Government
will be deducted from the purchase
price, regardless of when title is vested
in the United States or the right to
possession is exercised.

(2) Fizing liability—(i) Prior to vesting
title in Government. Buildings, improve-
ments, timber, or crops on land ac-
quired by the United States by pur-
chase or condemnation remain the
property of the vendor until title has
been vested in the United States by de-
livery of a deed of conveyance or filing
of a declaration of taking, and loss or
damage thereto caused by fire, acts of
God, theft or vandalism, before such
vesting of title, will be borne by the
vendor, except as provided below.

(ii) Possession by Government. When
the right to possession has been exer-
cised by the United States under an ac-
cepted Offer to Sell, condemnation pro-
ceeding, or possession has otherwise
been surrendered to and accepted by
the United States, losses arising from
damage to buildings, improvements,
timber, or crops by fire, acts of God,
theft, or vandalism will be borne by the
United States. If, however, prior to
vesting of title, the right to possession
has been exercised, or surrender has
been made and accepted only to part of
the property, and the vendor continues
to use buildings and/or to cultivate or
harvest crops or timber, such loss will
be borne by the vendor as to buildings,
timber or crops retained.

(iii) Title in Govermment. After title
has vested, losses to buildings, timber
or crops not caused by the willful act
or gross negligence of vendor will be
borne by the United States; provided,
however, that if the vendor continues
in possession of buildings, timber or
crops, after title has vested, and the
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deed, stipulation or order of court has
reserved to the vendor the right to re-
move such buildings, timber or crops,
loss or damage thereto, both before and
after removal, caused by fire, act of
God, theft, or vandalism will be borne
by the vendor, only to the extent of the
amount deducted from the purchase
price, as provided in the deed, stipula-
tion or order of court, for the right to
remove.

(p) Other Reservations. The following
rights may be reserved to the owner
wherever such reservation will be to
the financial advantage of the Govern-
ment and it has been determined by
the Division or District Engineer that
the reservation of the rights will not
interfere with the operation of the
project. These rights may be reserved
in the Offer to Sell and in the con-
demnation estate but only whenever
mutual agreement between the owner
and the Government concerning all
phases of the acquisition except just
compensation has been reached, or by
stipulation for settlement of con-
demnation cases, subject to approval of
revestment, if any, by DAEN-REA.

(1) Rights-of-way for stock to water.
Reservations of rights-of-way will be
permitted for watering stock, in the
case of bona fide livestock operations,
such as dairymen and ranchers. Such
rights-of-way will be limited to a rea-
sonable width and will not be per-
mitted in public access and use areas.
The reservations will be so worded as
not to require the owners to fence the
rights-of-way, but to provide that if
they elect to do so, they must provide
gates at satisfactory intervals to per-
mit crossing of the rights-of-way.

(2) Rights-of-way for water pipeline for
domestic use. Reservations of rights-of-
way for water pipelines for domestic
use (household, stock watering, garden,
farm yard, but excluding irrigation)
may be permitted by providing for the
reservation of a temporary or perma-
nent easement.

(3) Rights-of-way for water pipline for
irrigation use. (i) In areas where irriga-
tion is commonly practiced, or is of
paramount importance, owners of re-
mainder or contiguous lands will be
permitted to reserve a sufficient real
estate interest to place water pipelines
across Government-owned lands, in
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order to obtain financing for irrigation
development and/or in order to be as-
sured of being able to carry on irriga-
tion operations. In ‘‘water rights”
States (prior appropriation of water
rights), the reservation of such inter-
ests will be permitted only to those
owners who have established water
rights from the State, or who may in
the future obtain such rights. When ir-
rigation is a project purpose, such res-
ervation must be coordinated with the
Bureau of Reclamation.

(ii) Under these circumstances, a
landowner may be permitted to reserve
an easement and right-of-way for a
water pipeline and pumping unit across
the land he conveys, by appropriate
provisions in the offer to sell and in the
deed to the United States. In ‘“‘water
rights’ States, this reservation will be
“for the exercise of established water
rights, although no right to use water
is created hereby.” (This phraseology
is to be incorporated in the reserva-
tion.) The reservation will also include
any pertinent provisions considered es-
sential by the Division or District En-
gineer, such as requirement to install
the pipeline underground and at a spec-
ified depth.

(iii) Reservations of this nature will
also be permitted in those cases where
acquisition is by condemnation. In
these acquisitions, the reservation may
be recited in the complaint and dec-
laration of taking, whenever full agree-
ment except as to just compensation
has been reached, or it may permitted
later by stipulation.

(iv) When the project is located in an
area in which the Bureau of Reclama-
tion is developing, or planning to de-
velop, irrigation districts or systems,
prior coordination with the Bureau will
provide that copies of all deeds and
final condemnation judgments which
recite reservations under this para-
graph will be furnished to the local of-
fice of the Bureau. Thereafter, the Bu-
reau of Reclamation will be responsible
for supervising the exercise of the ease-
ments to insure compliance with Rec-
lamation laws.

(v) Plans to provide for irrigation
will be fully covered in the Real Estate
Design Memorandum.

(4) Acquisitions in which these rights
are to be reserved must, of course, be
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based on an appraisal of the fair mar-
ket value of the estate to be acquired.
Since the appraisal would probably be
made originally on the basis that there
would be no reservation, revision must
be prepared whenever the reservation
appears to be appropriate, to reflect
the reduction in severance damages or
other financial advantage accruing to
the Government. Consideration of
counteroffers which include proposals
for these reservations by the landowner
will be based on and compared with the
appraised fair market value of the es-
tate proposed to be acquired. Deposits
with a declaration of taking will be
based on the appraised fair market
value of the estate to be acquired by
the condemnation action.

§644.87 Preparation and execution of
offers.

(a) Fee acquisition offer form. The use
of the latest revision of ENG Form 42,
Offer to Sell Real Property, is required
in all authorized projects, except in
those cases where agreements with the
landowners can be fully reflected in an
executed deed, and where the provi-
sions of §§644.81(c), 644.82(a), and 664.86
are not applicable or can be fully com-
plied with without the use of an Offer
to Sell. When an agreement as to terms
has been reached with the owner, or a
counteroffer has been received which
will be considered for acceptance or
submitted for consideration by higher
authority, a draft of the offer will be
prepared, with particular attention to
the following instructions:

(1) No changes or interlineations in
the printed portions of the offer form
will be permitted, unless authorized by
the Chief of Engineers, except where
the words ‘‘general warranty deed’ are
changed to another form of deed.

(2) Insert legal land description of
property to be acquired, or attach de-
scription by Exhibits to be identified
on page 1.

(3) The word ‘‘none’” should be in-
serted in the blank spaces following
the first and third lines, respectively,
on page 2 of the offer form when title is
being acquired free and clear of all
rights outstanding in third parties and
the vendor is not permitted to except
or reserve any right or interest in the
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property to be conveyed to the Govern-
ment.

(4) Particular attention is directed to
§644.86, regarding exceptions and res-
ervations and outstanding rights in
third parties. No exceptions or reserva-
tions of crops, timber, buildings and
improvements, subsurface rights, or
any other interest will be incorporated
in any offer to sell unless the required
approvals have first been obtained.

(5) In any case where the offer form
deviates from the standard approved
forms or contains any conditions, ex-
ception, or reservation contrary to
these instructions, the assembly will
be forwarded to HQDA (DAEN-REA)
WASH DC 20314 for consideration with
the recommendations of the Division
and District Engineer. This may be
done at the same time a counteroffer is
submitted to DAEN-REA in accordance
with §644.84(d).

(6) The landowner’s name will be set
forth in the offer in the exact way in
which it appears on record.

(7) When it is necessary for a cor-
porate agent, fiduciary, or any person
other than an individual owner to exe-
cute the offer, satisfactory evidence of
the authority to act for the owner
must be attached to each of the copies
of the Offer to Sell.

(8) Where it is necessary to attach
sheets to the offer in order to fully set
forth the terms of reservations, excep-
tions, or outstanding rights in third
parties, such additional sheets must be
securely attached and initialed by all
parties signing the Offer to Sell.

(9) The name and address of the per-
son or persons to whom notice of ac-
ceptance is to be sent must be accu-
rately set forth. The address where the
landowner can be reached after he va-
cates the property, if different from the
address to which the notice is to be
sent, should be obtained.

(b) Submission, acceptance, and dis-
tribution of offers to sell. (1) For each
purchase transaction, the original offer
and four copies will be signed by the
landowner and spouse, if any. A copy
(bth) will be left with the landowner
when the offer is obtained.

(2) Division and District Engineers,
the Chiefs of the Real Estate Divisions,
and the incumbents of the position to
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which authority is delegated as pro-
vided in §644.84(d) are authorized to ac-
cept offers to sell for the acquisition of
land or interests in land and ease-
ments, licenses, permits, or similar ac-
quisition instruments: Provided, The
price set forth in the instrument is
within their authority to approve or
has been approved in writing by higher
authority. The Division or District En-
gineer may also delegate to Project
Managers (including the heads of any
field offices with responsibility for real
estate acquisition) authority to exe-
cute real estate instruments by which
land or interests in land are acquired
by agreement with landowners, pro-
vided the consideration set forth in the
instrument is within the approved ap-
praised value or has been approved as
provided in §644.84(c). Upon approval of
the offer or other instrument requiring
payment to the landowner, a deter-
mination that necessary funds are
available, and acceptance of the instru-
ment under the authority contained in
this subparagraph, the instrument will
be numbered in conformity with exist-
ing regulations and will immediately
be distributed as follows:

(i) Original offers to sell will be re-
tained at the Division or District for
site audit.

(i) Send signed copy to vendor as
provided in paragraph (b)(3) of this sec-
tion below.

(iii) Attached conformed copy to title
assembly.

(iv) File signed copy with project
records.

(3) Upon acceptance of the Offer to
Sell, the Division or District Engineer
will notify the vendor by transmitting
a signed copy of the contract (accepted
offer) to vendor by ENG Form 53, No-
tice of Acceptance of Offer to Sell Real
Property.

(4) Upon acceptance of the Offer to
Sell, the Division or District Engineer
will notify the using service, in the
case of military acquisition, that the
Offer to Sell has been accepted and
that the Government has ‘‘the right of
immediate occupancy and use of the
land,” subject to the terms of the ac-
cepted offer. The land should be clearly
identified to the using service.

(5) Instruments which do not provide
for payments to landowners will be dis-
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tributed in accordance with regula-
tions governing such cases.

(c) Easement acquisition offer form. (1)
The use of ENG Form 2970, Offer to Sell
Easement, is required for the acquisi-
tion of all types of easement estates,
such as flowage, spoil, drainage, road,
railroad, utility, restrictive or safety
(Army and Air Force), clearance (Air
Force), and other required easement
acquisitions, except in those cases
where agreements with landowners can
be fully reflected in an executed deed,
and where the provisions of §§644.84(b)
and 644.86(d) are not applicable or can
be fully complied with without the use
of an Offer to Sell. Pages 1 and 2 of
ENG Form 2970, containing the terms
and conditions of the acquisition, are
standard and need no modification. The
tract of land in which the particular
easement will be acquired will be de-
scribed in Exhibit ““A,” and the ease-
ment estate will be set forth in Exhibit
“B” to ENG Form 2970. Division Engi-
neers are authorized to approve devi-
ations in ENG Form 2970 in all cases
where the easement does not cost more
than $500: Provided, That any deviation
from the estates listed in Figure 5-6 of
ER 405-1-12, must have the prior ap-
proval of DAEN-REA. When easements
are being acquired from a vendor from
whom fee is also being acquired, ENG
Forms 42 and 2970 may be combined
into one instrument in order to com-
plete the entire acquisition as one
transaction.

(2) In the acquisition of easements
for rights-of-way for access roads, util-
ity lines, etc., which cross or encroach
upon rights-of-way or property of rail-
road companies, public utility compa-
nies, cities, counties and States, ENG
Form 893, License for Installations
Upon Right-of-Way, may be accepted,
at the discretion of the Division or Dis-
trict Engineer, provided it is deter-
mined that such companies, munici-
palities, counties, or States are not
vested with authority to convey a per-
petual easement and the granting of a
license under the conditions recited in
ENG Form 893 will protect the inter-
ests of the United States and grant suf-
ficient use of the right-of-way or land
for project purposes. Normally a li-
cense of this nature should be obtained
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for a nominal consideration. Occasion-
ally it will be necessary to provide for
the payment of a small fee to cover the
licensor’s engineering and administra-
tive expenses. In such cases, the con-
sideration for the granting of a license
will not exceed $100. In cases where the
licensor demands a consideration equal
to the appraised value of the right to
be acquired, consideration will be given
to the acquisition of a perpetual ease-
ment by condemnation, if the licensor
is not vested with authority to grant
such an easement.

(3) The description of the tract over
which an easement is being acquired
should be prefaced by terminology
similar to that of ENG Form 42 which
makes the tract inclusive of the abut-
ting owner’s interest in contiguous
roads and other easements, if any.

(4) Offer assemblies will be prepared,
accepted, and distributed in the same
manner as provided for fee acquisition,
except that ENG Form 3422, Notice of
Acceptance of Offer to Sell Easement,
will be used.

(d) Payment. After acceptance and
distribution of the offer assembly and
the acquisition is ready for closing,
payment will be made.

(e) Cancellation of contracts. If, for
any reason, it is necessary to cancel a
contract for acceptance by the Govern-
ment of the Offer to Sell, the cancella-
tion will be effected by using ENG
Form 1572, Agreement for Mutual Can-
cellation of Contract. Upon execution
of this agreement by the landowner
and the Division or District Engineer,
or the Chief of the Real Estate Divi-
sion, distribution of the original and
copies of the agreement will be the
same as for the accepted Offer to Sell.

(f) Transfer of tracts from purchase to
condemnation. If, at any time in the
course of acquisition by purchase, it
becomes apparent that acquisition by
purchase will involve substantial delay
or cannot be accomplished, action will
be taken to acquire the land by con-
demnation.

(g) Acquisition of land by donation. (1)
In cases where the acquisition of real
property has been authorized and ap-
proved by donation, ENG Form 42,
Offer to Sell Real Property, or ENG
Form 2970, Offer to Sell Easement, will
be entered into setting forth the terms
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and conditions of the donation and con-
veyance to the United States.

(2) The offer, when approved and ac-
cepted, will be distributed in accord-
ance with paragraph (b)(2) of this sec-
tion.

(3) Title clearance and closing of do-
nation cases are processed in the same
manner as any other fee or easement
acquisition.

(h) Vacation of property by landowners
and tenants—(1) Notice to landowners.
From the inception of the project,
landowners and tenants will be in-
structed to notify the Division or Dis-
trict Engineer or Real Estate Project
Manager, in writing, as soon as they
vacate their property; to turn in their
keys whenever possible in order that
the buildings may be kept under lock;
and to keep the Division or District
Engineer or Real Hstate Project Office
advised of any changes in address in
order to expedite title clearance, pay-
ment, closing action, and the distribu-
tion of funds in condemnation pro-
ceedings. Landowners and tenants will
be informed that, in order to protect
their interests, they should not move
from their property and that the Gov-
ernment will not require them to sur-
render possession until:

(i) They have received notice of ac-
ceptance of an offer granting the Gov-
ernment the right of immediate posses-
sion; or

(ii) They have been served notice of
the filing of a condemnation pro-
ceeding by which the Government has
obtained the right of possession.

(2) Complete appraisals prior to vaca-
tion. Where an offer is accepted or a
declaration of taking is filed, the indi-
vidual tracts will have been surveyed
and appraised. In condemnation pro-
ceedings for possession, there may be
cases in which individual tract surveys
and appraisals will not have been com-
pleted at the time the condemnation
proceeding is filed. In such cases, land-
owners and tenants will not be required
to surrender possession, and buildings
and improvements will not be removed
or destroyed in the conduct of con-
struction work, until individual ap-
praisals have been completed and pho-
tographs have been procured.
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(3) Inspection of property. (i) As soon
as a landowner or tenant gives notifi-
cation that he is vacating his property,
or as soon as this information is ob-
tained from any other source, the Dis-
trict Engineer will immediately have a
member of his staff make a personal
inspection of the property and execute
ENG Form 1567, Report on Vacation of
Property. The inspection will be made
with a view of determining whether all
buildings, improvements, and crops on
the land to be acquired, as listed in the
appraisal report, are still on the land
and in substantially the same condi-
tion as they were on the date of the ap-
praisal.

(ii) Where buildings, improvements,
and crops have been removed under a
reservation in the offer, an appropriate
entry will be made in paragraph (3) of
ENG Form 1567.

(iii) Where buildings, improvements,
and crops have been removed or de-
stroyed in the conduct of construction
work on the project, an appropriate
entry will be made in paragraph (3) of
ENG Form 1567.

(iv) It will be determined whether or
not the land is wholly unoccupied and
vacant and whether there is evidence of
present use thereof for farming and
other operations.

(v) The original report will be re-
tained in the real estate project files.
The second copy will be held for the
use of the closing attorneys on pur-
chase cases, or for the use of the local
representative of the Department of
Justice in condemnation cases.

(i) Public relations. One of the most
difficult problems encountered in the
real estate activities of the Depart-
ment of the Army, particularly from a
public relations standpoint, is that of
the sudden dislocation of families, ten-
ants as well as owners, and the reloca-
tion of these families. Special atten-
tion, therefore, will be given to their
problems.

(j) Payment of relocation assistance and
acquisition. Public Law 91-646 provides
for reimbursement of certain expenses
incurred by owners and tenants who
are displaced as the result of Federal
and federally-assisted programs. Pay-
ment of relocation assistance benefits
and certain costs incurred by the ven-
dor in transfer of title to the Govern-
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ment and certain litigation expenses
incurred by the owner is provided for
under that Act.

§644.88 Other acquisition.

(a) Acquisition from other Federal de-
partments and agencies—(1) Transfers.
Transfers will be obtained from other
Government agencies after issuance of
real estate directives. Muniments of
title will be obtained from the trans-
ferring agency, if possible, and be for-
warded to HQDA (DAEN-REP) WASH
DC 20314, with the original transfer let-
ter or document. Title 10 U.S.C. 2571
authorizes transfer of real property
within the Department of Defense (10
U.S.C. 2662).

(2) Permits. Upon receipt of a proper
request from an authorized command,
service or agency, Division or District
Engineers and the Chiefs of the Real
Estate Divisions are authorized to ob-
tain, accept, and renew permits from
other Government departments or
agencies for the temporary (five years)
use of land (except public domain for
Air Force) and buildings. The use of
over 500 acres of public domain land
must have prior approval by the Assist-
ant Secretary of Defense (MRA&L) pur-
suant to Department of Defense Direc-
tive 4165.12.

(b) Withdrawal of public domain lands
and right-of-entry permits for temporary
use. (1) Withdrawal of public domain
lands will be necessary if a site is se-
lected for construction and/or there is
a continuing military use. Except in
time of war, withdrawals in excess of
5,000 acres for military use must be by
authority of an Act of Congress (Pub.
L. 85-337, 43 U.S.C. 156).

(2) Requests for withdrawal of public
domain land will be made to the appro-
priate State or Regional Supervisor of
the Bureau of Land Management
(BLM), Department of the Interior, by
the Division or District Engineer, pur-
suant to 43 CFR part 295, as soon as a
real estate directive is issued.

(i) If use the of land is needed
promptly to meet a construction dead-
line or for other use, the request for
withdrawal will contain this informa-
tion, and the BLM supervisor will be
requested to expedite submission of his
report to BLM in Washington, and to
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publish the proposed withdrawal in the
FEDERAL REGISTER as soon as possible.

(ii) A copy of the request will be for-
warded to HQDA (DAEN-REA) WASH
DC 20314 (with a copy to HQ, USAF
(PRER), WASH DC 20330, on Air Force
projects), with request for assistance in
obtaining issuance of the Public Land
Order in time to meet construction or
military use deadline.

(3) Pursuant to authority of 43 U.S.C.
416, requests for withdrawal of public
domain lands may also be made to the
appropriate State or Regional BLM Su-
pervisor by the Division or District En-
gineer for the reservation of those pub-
lic domain lands which will eventually
be required for authorized Civil Works
projects, in order to proceed with plan-
ning phase work and to prevent adverse
private entry thereon. Such action will
permit administrative jurisdiction to
remain with the present Government
agency for continued utilization not in
conflict with the eventual purpose of
the project. A copy of the request will
be furnished to DAEN-REA.

(4) If a withdrawal is requested, the
BLM supervisor cannot grant a permit
to use the area; however, permits can
be obtained for survey and exploration
purposes, since these do not involve
construction or military use of the
land.

(5) Necessary rights-of-way will be
obtained under the authority of section
507, Pub. L. 94-579, approved October 21,
1976.

(c) Acquisition of outstanding rights on
public domain—() Acquisition of
possessory rights to mining claims. (i)
Upon issuance of a real estate directive
to extinguish outstanding mining in-
terests in the public domain, and noti-
fication that the Bureau of Reclama-
tion (BLM) has withdrawn the public
domain from appropriation under the
public land laws and the public mining
and leasing laws, the Division or Dis-
trict Engineer will, if necessary to ob-
tain possession for construction or
other project purposes, recommend to
the Chief of Engineers the filing of a
complaint in an eminent domain pro-
ceeding, based on a perimeter descrip-
tion of the project, and the obtaining
of an order of immediate possession.
Thereafter, the Division or District En-
gineer will promptly determine the
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possessory mining claims within the
area withdrawn, and he is authorized
to acquire such claims for either a
nominal sum or an amount not to ex-
ceed the combined estimated costs of
obtaining a detailed appraisal report
and having the validity of the claim in-
vestigated by the BLM. This authority
is limited to $1,000 per claim.

(ii) If an offer to settle is made on the
basis provided in paragraph (c)(1)(i) of
this section, and is not satisfactory to
the possessory mineral owner, the Divi-
sion or District Engineer will request
the BLM to investigate the validity of
the claim. In such case, under Comp-
troller General Decision B-143921, the
District Engineer is authorized to
make an agreement with the BLM for
reimbursement of the following:

(A) Examination of the claim itself
and assembling of the evidence to sup-
port the claim of invalidity.

(B) The presentation of the evidence,
the cross-examination of witnesses for
the mining claimant and other related
expenses (subpart A).

(iii) The Corps of Engineers is not au-
thorized to reimburse the BLM for
hearing of the evidence and the ren-
dering of the decision as to the validity
of the mining claim.

(iv) If determined to be valid, claims
will be appraised and an offer will be
made to the owner at the approved ap-
praised value. BLM is authorized to de-
termine value of the claims and the Di-
vision or District Engineer may wish
to arrange with BLM to perform this
service on a reimbursable basis. In the
event the offer based on the approved
appraisal is not acceptable to the
owner, and a reasonable settlement
cannot be effected by negotiation, the
Division or District Engineer will for-
ward a report to HQDA (DAEN-REA)
WASH DC 20314 with recommendation
as to whether the claim should be ac-
quired by declaration of taking or be
left outstanding. Those cases in which
occupants were dispossessed under the
order of immediate possession, referred
to in paragraph (c¢)(1)(i) of this section,
will be given priority attention in all
phases of the procedure set out herein,
including preparation and submission
of declaration of taking assemblies in
appropriate instances.
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(2) Acquisition of grazing rights. (i)
Grazing rights in the public domain are
granted pursuant to the provisions of a
series of Congressional acts commonly
referred to as the Taylor Grazing Act,
43 U.S.C. 315 et seq. Section 3156q of this
Act provides as follows:

Whenever use for war or national defense
purposes of the public domain or other prop-
erty owned by or under the control of the
United States prevents its use for grazing,
persons holding grazing permits or licenses
and persons whose grazing permits or Ili-
censes have been or will be cancelled because
of such use shall be paid out of the funds ap-
propriated or allocated for such project such
amounts as the head of the department or
agency so using the lands shall determine to
be fair and reasonable for the losses suffered
by such persons as a result of the use of such
lands for war or national defense purposes.
Such payments shall be deemed payment in
full for such losses. Nothing contained in
this section shall be construed to create any
liability not now existing against the United
States.

It is emphasized that payments under
this section are administrative; further
that this section applies only to mili-
tary projects.

(ii) Upon issuance of a real estate di-
rective to acquire or terminate grazing
rights in the public domain or other
property owned or controlled by the
United States and notification that the
Government department controlling
such lands has granted a right-of-entry
or transferred the lands to the Depart-
ments of Army or Air Force, the Divi-
sion or District Engineer will initiate
action to acquire or terminate such
grazing rights as authorized by the real
estate directive.

(iii) Appraisals will be prepared in ac-
cordance with subpart B and the guide-
lines set forth in Comptroller General
Decision No. B-132774, dated October 9,
1957.

(iv) Discussions with landowners con-
cerning acquisition of a ranch unit will
be conducted in accordance with the
procedures for fee acquisition.

(v) Offers will be prepared, accepted,
and distributed as provided in §644.87.

(vi) Title procurement and title
clearance relating to the acquisition of
title to any fee lands within the ranch
unit will be the same as in any other
fee acquisition. In preparing title evi-
dence covering leasehold interests, a
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search of the records will be made by
the Division or District Engineer Office
and ENG Form 909, Attorney’s Prelimi-
nary Certificate of Title, will be pre-
pared. In connection with the search of
the records, it should be noted that
Federal grazing privileges may be
pledged or encumbered with mortgages.

(d) Acquisitions under provisions of re-
location contracts. (1) When land or in-
terests therein, including subordina-
tion of minerals, required for project
purposes are acquired under the provi-
sions of relocation agreements nego-
tiated in accord with Section 73, ER
1180-1-1, it will be necessary to procure
title evidence covering such land and
interests. If the value of interests so
acquired is not otherwise determinable
for compliance with §664.84, said value
will be determined by the Division or
District Engineer by means of a memo-
randum appraisal to be retained in the
tract file. While this type of acquisi-
tion does not involve the closing proce-
dure set forth in §644.70, so much of the
title assembly described as is applica-
ble, plus an executed or certified true
copy of the relocation contract, will be
used in the examination and approval
of the title. The disposition of final
title assemblies will be governed by
§644.71.

(2) The procedures described in
§§644.81 through 644.88 do not apply to
the extinguishment of outstanding
rights, including subordination of ease-
ments and similar interests, under the
provisions of relocation contracts, as
differentiated from the acquisition of
land or easements, or the subordina-
tion of oil, gas, and other mineral
rights, to be utilized for project pur-
poses.

(e) Acquisition by exchange—(1) Mili-
tary. The authority to acquire land by
exchange for military projects is pro-
vided in 10 U.S.C. 2672, and in the Mili-
tary Construction Authorization Act
passed each year. As an example sec-
tions 601 and 702, Pub. L. 95-82, August
1, 1977, the Military Construction Au-
thorization Act, 1978, provides in part,
that ‘“‘the authority to acquire real es-
tate or land includes authority to
make surveys and to acquire land, and
interests in land (including temporary
use), by gift, purchase, exchange of
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Government-owned land, or other-
wise.” Title 10 U.S.C. 2662a—4 provides
that a transfer of real property owned
by the United States to another Fed-
eral agency or another military depart-
ment or to a state must be reported to
the Committees on Armed Services if
the estimated value of the property is
more than $50,000. A prerequisite to
any acquisition by exchange is author-
ity for the acquisition.

(2) Civil works. The authority to ex-
change land or other Government prop-
erty for private lands or property in
execution of an authorized river and
harbor or flood control work or im-
provement is found in 33 U.S.C. 558b
and 558b-1.

(3) Coordination with the Office of
Managment and Budget (OMB). OMB re-
quests that each proposal to use Gov-
ernment-owned property in a land ac-
quisition exchange be cleared with the
appropriate Associate Director of OMB.
Disposal actions where exchange
through the authority of the General
Services Administration or specific
legislation is envisioned will be cleared
with OMB prior to filing a disposal re-
port pursuant to 10 U.S.C. 2662. A draft
letter to the Associate Director, Office
of Management and Budget will be sub-
mitted to HQDA (DAEN-REA) WASH
DC 20314 stating the requirement for
the new acquisition, the description of
the property to be excessed, its esti-
mated fair market value, and a jus-
tification for the exchange of that
property as constituting its highest
and best use. OMB clearance will be re-
quired before disposal reports outlining
exchange proposals are filed with the
Congress.

INVOLUNTARY ACQUISITION BY THE
UNITED STATES

§644.101 General.

This Section describes procedures of
the Corps of Engineers relating to the
involuntary acquisition of land and in-
terests in land on the basis of a phys-
ical appropriation or use by the United
States. It is applicable to all Division
and District Engineers having real es-
tate responsibilities.
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§644.102 Examples of involuntary ac-
quisitions.

While the Secretary of the Army and
Secretary of the Air Force have no au-
thority to acquire interests in real
property except under express author-
ization and appropriation made by Con-
gress, the Government may, neverthe-
less, in the performance of an author-
ized act involuntarily acquire an inter-
est in real property, for which the
owner is entitled to just compensation.
Whenever a plaintiff successfully pros-
ecutes litigation which establishes that
an interest in real property has been
taken, the interest so taken should be
confirmed in the form of a grant, wher-
ever possible. The instrument should
be recorded in the public land records
and permanently retained in the real
estate files, as evidence of the interest
taken and as a protection against pos-
sible future claims of purchasers for
value without notice. No employee or
representative of the Corps of Engi-
neers shall intentionally make it nec-
essary for an owner to institute legal
proceedings to prove the fact of the
taking of his property, as prescribed by
Pub. L. 91-646. Examples of involuntary
acquisition are:

(a) Damage to real property caused
by flooding, saturation, seepage, ero-
sion, or other causes arising out of the
construction, operation, or mainte-
nance of an authorized project.

(b) Damage as a result of overflights
of aircraft.

(c) Other instances where Govern-
ment actions result in a restriction of
the use of property.

§644.103 Litigation Reports.

In those cases where a landowner
files suit alleging that the Government
took his property or an interest there-
in, a litigation report should be fur-
nished in accordance with ER 1180-1-1.
Litigation reports will be submitted in
quadruplicate in cases involving mili-
tary installations, and in triplicate in
cases involving civil works. District
and Division Engineers will furnish an
additional copy direct to the local
United States Attorney in actions in a
United States District Court. In addi-
tion to the information required by ER

194



Department of the Army, DoD

1180-1-1, there will be furnished pre-
liminary certificates of title to prop-
erties subject to the taking, covering a
period of search of at least 25 years
prior to initiation of the action, and in-
dicating the date of acquisition of the
plaintiff’s interest. Certificates may be
procured commercially, or may be pre-
pared by a staff attorney.

(a) Avigation easements. Reports on
actions alleging the taking of an
avigation easement should include the
following information together with
supporting exhibits:

(1) Permanency of the installation
and its designated use;

(2) Dates of commencement of use of
the runway involved and of each exten-
sion thereof;

(3) Date of commencement of take-
offs and landings by regularly assigned
aircraft of the type (identify) causing
the taking;

(4) Frequency and actual height of
flight of the particular aircraft over
some portion of plaintiff’s property;

(5) Any applicable zoning regulations
affecting use of the property;

(6) A drawing at an approximate
scale of 1”7 to 400" showing the location
and length of the present runway, its
original length, and each extension,
and also showing the location of plain-
tiff’s property with relation to the ap-
proach-departure zone of the runway
and the longitudinal distance in feet,
measured along the extended center
line from the end of the runway and
the lateral distance measured perpen-
dicular to the extended center line, of
the plaintiff’s property and of any
dwellings thereon.

(7) A vertical projection of the draw-
ing at an approximate scale 17 to 100
showing the approach-departure clear-
ance surface at the specified slope ratio
and the mean sea level heights of the
end of the runway and of the plaintiff’s
property and any dwellings thereon;
and

(8) Name of the person qualified to
testify concerning preparation of the
drawing.

(b) Clearance easements. Litigation re-
ports on actions alleging the taking of
a clearance easement will contain the
following:
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(1) Details of any prior acquisition of
clearance easements over the same
property;

(2) Statement as to any outstanding
clearance easement directives, includ-
ing criteria for approach and transition
zones, status of negotiations, and cop-
ies of appraisal reports;

(3) Statement that all acquisition of
clearance easements has been stopped,
unless their prompt acquisition is nec-
essary to provide for current flight op-
eration; and

(4) Recommendation that there be in-
cluded in the estate, in the event of
settlement, provisions for the clear-
ance of existing obstructions and pro-
hibition against future obstructions,
provided that circumstances will per-
mit a delay in the acquistion of a clear-
ance easement until completion of the
litigation.

(c) Appraisal reports. Appraisal re-
ports will be submitted to HQDA
(DAEN-REE) WASH DC 20314 after the
Department of Justice has determined
the date (or dates) of taking. These re-
ports will reflect the ‘before’” and
‘“‘after’” values of the property, based
on the assumption that the United
States acquired an easement on that
date (or dates).

§644.104 Procurement of deed and
title assembly.

In any case in which the Court deter-
mines that the United States has taken
an interest in real property, the De-
partment of Justice will attempt to
have included in the findings and in the
judgment a precise description of the
interests taken. An attempt will also
be made to provide in the judgment
that payment by the United States will
not be required until the plaintiff has
delivered a deed or other acceptable
conveyance of the interest taken.

(a) Preparation of instrument. Upon re-
ceipt from the Department of Justice
of information as to the nature of the
settlement which has been reached, a
deed will be prepared, drafted in ac-
cordance with §644.70, covering the es-
tate provided in the judgment.

(b) Execution and recording of deed.
The Division or District Engineer will
obtain proper execution of the deed,
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record the same, procure a final certifi-
cate of title of a commercial title com-
pany or a staff attorney, and obtain a
final title opinion pursuant to the pro-
visions of the Delegation to the De-
partment of the Army for the Approval
of the Title to Lands Being Acquired
for Federal Public Purposes, dated De-
cember 4, 1970, and issued by the As-
sistant Attorney General, Land and
Natural Resources Division, Depart-
ment of Justice. The title assembly
and final title opinion should be for-
warded to HQDA (DAEN-REA-P) WASH
DC 20314, with information copy of
transmittal letter to Division Engi-
neer.

(c) Notification to the Department of
Justice. If the recorded deed and the
final certificate of title are not readily
available, the Division or District En-
gineer will notify the Land and Natural
Resources Division of the Department
of Justice by letter, with a copy to the
appropriate United States Attorney,
that the deed has been properly exe-
cuted and delivered by the plaintiff and
has been entered for record in order
that settlement will not be delayed.

(d) Disposition of final title assembly,
mapping, and audit. When a final title
opinion has been obtained, the Division
or District Engineer will assign a tract
number to the areas in which the inter-
est has been acquired, will add the
tract to the project map, and will
transmit the final title opinion and re-
lated papers to HQDA (DAEN-REA-P)
WASH DC 20314. The tract will be in-
cluded in the audit of the installation
to which it pertains. Audits will be re-
vised for this purpose, if necessary. The
amount of the judgment received by
the plaintiff will be shown in the audit
assembly, with a proper notation that
it represents the amount of the judg-
ment entered in the litigation, which
will be identified in the audit by its
civil number, and by designation of the
Court in which it was rendered. A copy
or abstract of the judgment will be in-
serted in the District Office audit as-
sembly, identified as follows:

Directive by judicial decree for the acquisi-
tion of Tract No. ; being an easement (or
other interest), containing acres.

(e) Action in lieu of confirmatory deed.
Where a confirmatory deed cannot be
obtained, the Division or District Engi-
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neer will obtain from the Clerk of the
Court a copy of the final judgment (or
an appropriately excerpted copy of the
final judgment), acknowledged or prop-
erly certified to permit recordation in
the local land records. The Division or
District Engineer will record same and
later transmit the appropriate title as-
sembly to HQDA (DAEN-REA-P) WASH
DC 20314. If the final judgment does not
contain language which clearly vests
title in the United States of the inter-
est in land for which compensation was
paid, request should be made of the
United States Attorney to move the
Court to amend the judgment to show
that such title has vested.

ACQUISITION BY CONDEMNATION
PROCEEDINGS

SOURCE: Sections 644.111 through 644.121 ap-
pear at 44 FR 8184, Feb. 8, 1979, unless other-
wise noted.

§644.111 General.

Sections 644.111 through 644.121 de-
scribe the procedures of the Corps of
Engineers relating to the acquisition of
real estate and interests therein by
condemnation proceedings. It is appli-
cable to the Office of the Chief of Engi-
neers (OCE) and to all Division and
District Engineers having real estate
responsibilities.

§644.112 Applicable statutes in con-
demnation proceedings.

A complaint in condemnation, and
any declaration of taking filed in con-
junction therewith, will contain a cita-
tion of the congressional authorization
and appropriation acts for the par-
ticular project, and any other applica-
ble acts of Congress. Existing acts of
Congress authorizing the acquisition of
land and interests therein are outlined
in AR 405-10 and subpart A. Acts of
Congress applicable, generally, to con-
demnation proceedings are outlined
below.

(a) Military projects. (1) Act of Con-
gress approved August 1, 1888 (256 Stat.
357, 40 U.S.C. 257) authorizes the head
of any Government department or
agency to acquire real estate, other-
wise authorized for acquisition, by con-
demnation proceedings.

(2) Section 2663 of title 10, United
States Code, authorizes the Secretary
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of a military department to acquire by
condemnation any interest in land, in-
cluding temporary use of the site, con-
struction, or operation of fortifica-
tions, coast defenses, or military train-
ing camps.

(3) Section 9773 of title 10, United
States Code, authorizes the Secretary
of the Air Force to acquire by con-
demnation additional permanent air
bases and depots, enlarge existing air
bases and depots, bombing and machine
gun ranges, and areas for the training
of tactical units.

(4) Section 2233 of title 10, United
States Code, authorizes the Secretary
of Defense (with authority to delegate)
to acquire by purchase, lease, or trans-
fer, facilities necessary for the Reserve
Components. The authority to acquire
by purchase has been held to include
the authority to condemn. Therefore,
this section authorizes condemnation
for both Army and Air Force Reserve
Training Sites.

(b) Civil works projects—(1) Rivers and
harbors. (i) Act of Congress approved
April 24, 1888 (25 Stat. 94, 33 U.S.C. 591)
authorizes the Secretary of the Army
to cause proceedings to be instituted
for the acquisition by condemnation of
any land, right of way, or material
needed to maintain, operate, or pros-
ecute works for the improvement of
rivers and harbors for which provision
has been made by law.

(ii) Section 5 of the Act of Congress
approved July 18, 1918 (40 Stat. 911, 33
U.S.C. 594) provides that possession of
lands being acquired by condemnation
proceedings for river and harbor works
may be taken, provided adequate provi-
sion shall have been made for payment
of just compensation.

(2) Flood control. (i) Act of Congress
approved March 1, 1917 (39 Stat. 950, 33
U.S.C. 701) makes the provisions of the
Act of Congress approved April 24, 1888
(paragraph (b)(1)(i) of this section) ap-
plicable to flood control works.

(ii) Section 6 of the Act of Congress
approved August 18, 1941 (55 Stat. 650,
33 U.S.C. 701c-2) makes the provisions
of section 5 of the Act of Congress ap-
proved July 18, 1918 (paragraph (b)(1)(ii)
of this section) applicable to flood con-
trol works.

(3) Local cooperation. Acts of Congress
approved June 29, 1906 (34 Stat. 632, 33
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U.S.C. 592) and August 8, 1917 (40 Stat.
267, 33 U.S.C. 593) provide that the Sec-
retary of the Army may institute con-
demnation proceedings for the acquisi-
tion of land or easement therein for
river and harbor works which local in-
terests undertake to furnish free of
cost to the United States. The provi-
sions of these Acts were made applica-
ble to flood control works by the Acts
of Congress approved March 1, 1917, and
August 18, 1941 (paragraphs (b)(2)(i) and
(ii) of this section).

(c) Other pertinent statutes. (1) Act of
Congress approved July 18, 1918 (40
Stat. 911, 33 U.S.C. 594) provides that
the United States shall have the right
to take immediate possession of land
to the extent of the interest con-
demned. The exercise of this right is
subject, however, to the policy consid-
erations set forth in the Act of Con-
gress appoved January 2, 1971, Pub. L.
91-646 (84 Stat. 1894).

(2) Act of Congress approved Feb-
ruary 26, 1931 (46 Stat. 1421, 40 U.S.C.
258a) makes provision for the filing of a
declaration of taking in conjunction
with condemnation proceedings and
provides that title to the land or inter-
ests in land included in the declaration
of taking vests in the United States
upon filing with the court and deposit
of the estimated compensation in the
registry of the court.

(3) Title III of the Act of Congress ap-
proved January 2, 1971 (Pub. L. 91-646,
84 Stat. 1894) contains policies and
guidelines for acquisition of land.

§644.113 Filing of complaint without
declaration of taking.

(a) Only in exceptional cases will the
Chief of Engineers give favorable con-
sideration to the filing of a complaint
in condemnation, and the request for
an order of possession, without the
concurrent filing of a declaration of
taking and deposit of estimated com-
pensation in the registry of the court.
Examples of situations in which com-
plaints may be used are as follows:

(1) Immediate possession is required
for some essential military need and
time does not permit preparation of an
appraisal, title work, or negotiations.

(2) Condemnation proceedings are
necessary in connection with a ceme-
tery, in order to secure court approval
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of the relocation and reinterment plan
in accordance with the procedure out-
lined in ER 1180-1-1.

(3) Where right of entry for survey
and exploration, appraisal purposes, or
other similar need is required, and
there is no material interference with
the owner’s possession. However, where
there is material interference with the
owner’s possession, or it is considered
there will be significant damage to the
land, a deposit of estimated compensa-
tion may be necessary.

(b) Approval required. Prior to submis-
sion of a complaint assembly, except in
cemetery cases, all pertinent facts jus-
tifying the need for such action will be
submitted to the Division Engineer for
approval. If the proposed action is ap-
proved, the Division or District Engi-
neer will inform all affected land-
owners and tenants of the action being
taken, the necessity therefor, and the
subsequent procedure to be followed by
the Government in conducting negotia-
tions to acquire the land after the fil-
ing of the complaint.

(c) Complaint assembly. The following
assembly will be submitted to HQDA
(DAEN-REA-C) WASH DC 20314 where
only a complaint is to be filed:

(1) Five copies of individual tract de-
scriptions identified as Ezxhibit ““A”.
(Reproduced copies will be accepted if
clear and legible.)

(2) Five copies of segment or project
maps, showing each tract or area to be
acquired shaded or outlined in red and
identified as Exhibit “B’’.

(3) Five copies of a list of the names
and addresses of the persons purporting
to own the tracts or having an interest
therein, identified as Exhibit “‘C”’.

(4) Five copies of the exact estate or
interest to be acquired, identified as
Exhibit “‘D”’.

(5) In Air Force projects and acquisi-
tions for other agencies, one additional
copy of each exhibit will be required.

(6) In Air Force project acquisitions,
the additional information set out in
§644.114(f) will be submitted, in dupli-
cate.

(7) In those jurisdictions that adopt
the alternate form declaration of tak-
ing, complaint assemblies should be
similiar to the schedules submitted for
the declaration of taking assembly.
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(d) Letter of transmittal. Where a com-
plaint assembly is submitted, the let-
ter of transmittal should include the
following information:

(1) A statement indicating the date of
approval of the Real Estate Design
Memorandum in civil works projects or
the date of the Real Estate Directive
for other projects, and whether the
land included in the complaint assem-
bly is within the approved project
boundary line, together with the cita-
tions of the authorization and appro-
priation acts which cover the acquisi-
tion.

(2) The approved appraised valuation
and date of appraisal of the interest to
be acquired or, if appraisals have not
been prepared, the estimated value
with a statement indicating the basis
of the estimate.

(3) Information as to whether the
land included in the complaint assem-
bly is vacant or occupied, together
with the date any occupants will be re-
quired to vacate the premises.

(4) If possession is required, an expla-
nation of the need therefor and the rea-
sons why the normal land acquisition
schedule was not met.

(5) Results of contacts with the land-
owners and tenants and their views
with respect to the filing of condemna-
tion proceedings.

(6) A statement as to the plan and
schedule to acquire such land after fil-
ing of the complaint in order to make
funds available to the landowners and
tenants.

(7) In assemblies concerning land for
other than civil works projects, a
statement indicating whether all of the
land authorized in the Real Estate Di-
rective is included in the assembly.
Any variance between the area or es-
tate authorized in the directive and
those in the assembly should be fully
explained.

(8) In military assemblies, a state-
ment of expected local resistance to
the proposed acquisition and efforts
made to adjust military requirements
to the local situation.

(9) Whether there have been any Con-
gressional inquiries regarding the ac-
quisition.

(e) Action after filing complaint. After
filing of a complaint proceeding, action
to acquire the land involved, either by
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direct purchase or by the filing of a
declaration of taking, will be com-
pleted as soon as possible.

(1) Where a satisfactory Offer to Sell
is obtained and accepted, the trans-
action will proceed through the stages
of title clearance, payment and clos-
ing. Upon final approval of title, the
Division or District Engineer will rec-
ommend to the Chief of Engineers that
the Department of Justice be requested
to dismiss the tract from the pro-
ceeding.

(2) Where a satisfactory lease of the
premises included in a leasehold con-
demnation proceeding is obtained and
accepted, the Division or District Engi-
neer will recommend to the Chief of
Engineers that the Department of Jus-
tice be requested to dismiss the tract
from the proceeding.

(3) The recommendation of the Divi-
sion or District Engineer for dismissal
of a tract from condemnation will in-
clude the following information:

(i) Name of project.

(ii) Caption of the complaint and
civil action number assigned thereto.

(iii) The date the final title approval
was rendered; on lease cases, the date
the lease was accepted.

(iv) A statement as to whether the
particular deed or lease includes the
same land described in the complaint
under the same tract number.

(v) A statement as to whether the
particular deed or lease includes all
outstanding interests involved in the
complaint insofar as the specific parcel
of land is concerned. If all outstanding
interests are not covered by the deed or
lease instrument, a statement of the
proposed method of acquiring those in-
terests which remain outstanding, ei-
ther by filing a declaration of taking or
by direct purchase, or a recommenda-
tion that they be left outstanding per-
manently.

§644.114 Acquisition by declaration of
taking.

If it has been determined that acqui-
sition of a tract cannot be accom-
plished by purchase due to failure to
reach an agreement with the owners as
to value, inability to contact the own-
ers, title defects, or for other reasons,
acquisition will be completed by the
filing of a declaration of taking in a
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condemnation proceeding and the con-
current deposit of the estimated com-
pensation in the registry of the court.
The requirements for a declaration of
taking are set forth in 40 U.S.C. 258a.

(a) Declaration of taking assembly. The
assembly to be submitted by the Divi-
sion or District Engineer to the Chief
of Engineers, with a recommendation
for the filing of a declaration of taking,
will contain the following:

(1) Seven copies of the declaration of
taking. (Reproduced copies will be ac-
cepted if clear and legible). The copy to
be executed and filed in court must be
free of errors and erasures.

(2) Seven copies of tract descriptions
and names and addresses of purported
owners, identified as Schedule ‘A’ to
the declaration of taking.

(3) Seven copies of a segment or
project map, showing the individual
tracts outlined in red, or shaded in
such a way as to identify them, consti-
tuting Schedule ‘“B”’ to the declaration
of taking.

(4) In acquisitions for Air Force and
other agencies, one additional copy of
each of the above is required.

() As to tracts which are appraised
at $50,000 or more, it is necessary to
have a least two appraisals for each
such tract in condemnation. One copy
of each appraisal will be forwarded
with the assembly for those tracts val-
ued less than $100,000, and two copies
where the value is $100,000 or more.
Also, a copy of the appraisal should be
forwarded when there is a counteroffer
of $50,000 or more, no matter what the
appraisal is. In all cases where two ap-
praisals are necessary, at least one will
be by a contract appraiser approved in
advance by the United States Attorney
in whose jurisdiction the case will be
filed.

(6) Appraisals must be on a current
basis so that at the time of submission
of the assembly, the review certificates
should indicate that the review has
been made within thirty days prior to
submission of the assembly.

(7) Guides in preparing declarations
of taking for acquisitions for the De-
partments of the Army (Military and
Civil) and Air Force are contained in
Figure 5-5 in ER 405-1-12.

(8) Each case where there is an ac-
cepted Offer to Sell on which we will
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ask the Department of Justice to ob-
tain judgment should be submitted as a
separate Declaration of Taking.

(b) Negotiator’s report. Each declara-
tion of taking assembly should be ac-
companied by a separate Negotiator’s
Report, ENG Form 3423 (Parts I and II),
in duplicate, for each tract of land in-
cluded in the assembly. The Nego-
tiator’s Report should be current, i.e.,
it should indicate a contact with the
landowner, or his representative, at a
time reasonably close to the date of
submittal of the assembly, and should
reflect that actual, practical and real-
istic negotiations were conducted in
accordance with the procedure set
forth in §644.83. The Negotiator’s Re-
port should be complete, but should be
concise and not made unduly lengthy
by extraneous material. It should con-
tain so much of the following informa-
tion as may be pertinent:

(1) A brief physical description of the
property, including its present use and
highest and best use claimed by both
the Government and the landowner.

(2) Number of discussions and date
and place of each discussion, and a
statement that the landowner was fur-
nished a summary of the basis for the
Government’s valuation prior to nego-
tiations.

(3) Statement of each offer made by
the negotiator, any counteroffer re-
ceived from the landowner, and any fig-
ures suggested by the negotiator in an
effort to obtain a reasonable
counteroffer above the Government’s
estimate of value.

(4) Where the discussions reveal that
further negotiations would not be pro-
ductive, a statement that the real es-
tate representative explained that it
was necessary that the interests be ob-
tained through condemnation, not in
the sense of a threat, but as an effort
on behalf of the Government to secure
an impartial determination by the
court of the differences of opinion as to
value, and in order to make funds
available to the landowner.

(5) If the owner cannot be contacted
for the purpose of conducting negotia-
tions, a full explanation of the cir-
cumstances and the efforts made to
contact the owner should be set forth
in the Negotiator’s Report.
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(6) A statement that any remaining
property of the owner enjoys access
and is an economic unit, or if it is an
uneconomic remainder, that the Gov-
ernment has offered to acquire the re-
mainder.

(7) Where there is an Offer to Sell,
the Negotiator’s Report should include
a statement that no separate represen-
tations were made in order to obtain
the offer, if this was the case. If any
such representations were made, they
should be fully explained. The report
should also include the negotiator’s
telephone number.

(c) Letter of transmittal. The letter of
transmittal to be submitted with a dec-
laration of taking assembly will con-
tain the following:

(1) The date of the real estate direc-
tive or the date of approval of the real
estate design memorandum which in-
cludes the land to be condemned, a
statement that the land is within the
approved project boundary line, and
the date of approval of the boundary
line.

(2) A statement concerning the avail-
ability of funds.

(3) A list of the dates of the apprais-
als of the tracts in the assembly and
the dates of the last review thereof. If
more than one approved appraisal ex-
ists for any tract, the deposit will be in
the amount of the highest approved ap-
praisal. If the value of growing crops
has been included in the appraisal, a
statement concerning same is required
in the transmittal letter pursuant to
paragraph (h)(3) of this section.

(4) A statement that all owners of
land included in the assembly, whose
addresses are known, have been noti-
fied in writing that condemnation will
be recommended and the reason there-
for. The information furnished to the
owners should include the name and
address of the United States Attorney
who will advise and assist them in ap-
plying for withdrawal of the funds de-
posited in the registry of the court.
The notice to the owners should also
state the date on which possession of
their property will be required.

(5) A statement concerning the date
when possession of each tract included
in the assembly should be obtained.
This should include information as to
when the 90-day notice was given, as
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required by section 301(5) of Pub. L. 91—
646 (84 Stat. 1894), or if not required, an
explanation as to why not.

(6) In assemblies involving other than
civil works projects, a statement as to
whether or not all of the land author-
ized in the real estate directive is in-
cluded in the proposed declaration of
taking. Any variance that may exist
between the acreage in the directive
and the acreage in the declaration of
taking should be fully explained.

(7T) For military projects, a statement
of the expected local resistance to the
proposed acquisition by condemnation,
and the efforts which have been made
to adjust requirements to the local sit-
uation.

(8) For those assemblies involving
the first case in a particular project,
information as to:

(i) When the initial land acquisition
for the project took place.

(ii) The total acreage for the project
and the estimate of the cost thereof; if
available, two copies of the project bro-
chure furnished to landowners should
be forwarded.

(iii) Whether or not an environ-
mental impact statement has been
filed, and, if not, when it is expected to
be filed.

(9) Two copies of each accepted Offer
to Sell covering any of the tracts in-
cluded in the declaration of taking will
be submitted with the assembly.

(10) A statement as to whether there
have been any Congressional inquiries
regarding the acquisition.

(d) Title defects. If a tract is rec-
ommended for condemnation due to
title defects, three copies of the title
opinion will be submitted with the as-
sembly.

(e) Deposit of funds. Two copies of the
declaration of taking, as finally ap-
proved and signed, will be transmitted
by the Chief of Engineers to the Divi-
sion and District Engineer. Procure-
ment and delivery of a check to the
United States Attorney for deposit in
the registry of the court will be au-
thorized, subject to the availability of
funds.

(f) Additional information to accom-
pany Air Force acquisitions. Each con-
demnation assembly (complaint or dec-
laration of taking) covering the acqui-
sition of land for an Air Force project
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will include the following information
and material, in duplicate:

(1) A map showing the base bound-
aries, outlining in red all land included
in the applicable real estate directive,
and showing the land included in the
condemnation assembly hachured in
red. In the case of an off-base facility,
the map will show the nearest bound-
ary of the main base with relation to
the off-base facility, outlining in red
all land in the appplicable real estate
directive, with the land covered by the
condemnation assembly hachured in
red.

(2) On the same map or a larger scale
map, the following information on each
tract in the applicable real estate di-
rective:

(i) Tract number.

(ii) Acreage.

(iii) Ownership.

(iv) Contours.

(v) Existing improvements.

(vi) Proposed construction, including
utilities, drainage ditches, and other
supporting facilities.

(3) Summary of status of acquisition
of all land included in the applicable
real estate directive. ENG Form 3905-R
will be used for this purpose. All dis-
crepancies in figures for acreages and
costs should be fully explained.

(4) If any of the land included in the
applicable real estate directive is held
under voluntary lease or leasehold con-
demnation, report for each such tract
the annual rental, the period of time
the leasehold interest has been held,
and whether it is a voluntary lease or
a condemnation leasehold. If the land
is not under lease, this fact should be
reported.

(6) If the United States has pre-
viously acquired an easement interest
(clearance easement, safety area ease-
ment, etc.) in any of the land included
in the condemnation assembly, iden-
tify the real estate directive which au-
thorized the previous acquisition by
number, date, interest acquired, acres,
cost and method of acquisition (includ-
ing lease number, tract number, cap-
tion with civil action number as appli-
cable). A negative report is required.

(6) If severance damage is involved in
any of the land included in the con-
demnation assembly, include a detailed
statement of the facts and justification
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for the severance allowed, unless the
severance damage has been adequately
explained in a Real Estate Planning
Report or a Real Estate Requirements
Estimate, in which case such Report or
Estimate should be identified for ref-
erence.

(7) A copy of the appraisal report on
which the deposit in a declaration of
taking is based, irrespective of value.

(g) Interests included in declaration of
taking. (1) The estate recommended for
use in a declaration of taking should
conform to the estate approved by the
Chief of Engineers in Civil Works
projects and to the applicable directive
in military and other agency projects.
Any deviation should be fully explained
and justified in the transmittal letter.
Examples of estates which have been
approved for use in declarations of tak-
ing are contained in Figure 56 in ER
405-1-12. A condemnation proceeding is
an in rem action. The definition of
“property’’ and what constitutes prop-
erty is generally determined by ref-
erence to State law. Therefore, full
consideration should be given to the
applicable State law in connection
with requests for deviations from the
standard approved estates.

(2) Normally, under the ‘‘unit’ rule a
condemnation proceeding should in-
clude all interests in a given tract au-
thorized for acquisition even though an
Offer to Sell may have been obtained
and accepted from the surface owner
with an outstanding interest in the
subsurface estate recited in the ‘‘Sub-
ject to” paragraph. In such a case, if it
is necessary to condemn due to title
difficulties or failure of the owner to
carry out the terms of the Offer to Sell,
the deposit will be increased by the ap-
praised value of the outstanding sub-
surface interest. The only exception to
including subsurface interests out-
standing in third parties is in the case
of block ownership of subsurface inter-
ests; i.e., where a person, corporation,
or other entity owns subsurface inter-
ests under more than one surface tract
and in sufficient amount for the entire
interest holding to have added value,
for operational or other reasons, be-
cause it is in a block ownership. In
other words, block ownership exists
when the acquisition of a part of the
block would require the assessment of
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severance damage, even if the value of
the interest or the amount of the sev-
erance damage would be in a nominal
amount. On this basis, subsurface in-
terests need not be contiguous to con-
stitute a block ownership.

(3) If future negotiations to acquire
or subordinate the subsurface interests
left outstanding under paragraph (g)(2)
of this section (or any non-block sub-
surface interests ‘‘excepted” from di-
rect purchase cases) are unsuccessful,
and the outstanding interest cannot be
waived under the provisions of §644.86,
then acquisition or subordination of
the outstanding interest should be ac-
complished by condemnation pro-
ceedings. In so doing, block ownerships
should be condemned as a unit rather
than on a piecemeal basis. Full infor-
mation should be submitted with such
assemblies as to the method of acquisi-
tion of each surface ownership affected
by the subsurface acquisition.

(h) Payment for crops. At the time the
declaration of taking assembly is pre-
pared, it will be necessary that a deter-
mination be made as to whether the
value of growing crops should be added
to the value of the land improvements
in determining the amount to be depos-
ited as estimated compensation. The
determination will be made as follows:

(1) If the crops have been harvested,
or it is known or highly probable that
the crops will be harvested by the land-
owner or tenant, no deposit will be
made for the crops.

(2) The approved appraised value of
crops will be included in the amounts
to be deposited in all other cases.

(3) The letter forwarding the declara-
tion of taking to the Chief of Engineers
will state whether the value of growing
crops has been included in the amount
recommended for deposit, and will set
forth a statement of the facts upon
which the action is based.

(1) Filing and possession. Upon the fil-
ing of a complaint, accompanied by a
declaration of taking, the court has the
power to fix the time within which and
the terms upon which the parties in
possession shall be required to sur-
render possession to the United States
(40 U.S.C. 2568a). Requests for orders of
possession should be made only after
all requirements of Pub. L. 91-646 (84
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Stat. 1894) regarding possession have
been satisfied.

(1) The Division or District Engineer
will ascertain from the United States
Attorney the date on which the con-
demnation proceeding with declaration
of taking is filed and the date on which
possession is available. The using serv-
ice of the Army and Air Force or the
local representative of other agencies
will be informed of the date on which
possession of the land is available.

(2) The above information, together
with the civil number assigned to the
case, and a copy of the complaint and
order of possession will be furnished to
HQDA (DAEN-REA-C) WASH DC 20314
within six weeks after the date the
case was forwarded by the Chief of En-
gineers to the Department of Justice.
If this cannot be accomplished, an ex-
planation will be furnished by such
date.

(3) Where an Order of Possession is
obtained but the landowner refuses to
comply, it may be necessary to obtain
a Writ of Assistance from the court.
Prior to requesting the United States
Attorney to obtain such a Writ, all per-
tinent facts should be reported to
DAEN-REA-C.

(4) The TUnited States Attorney
should be requested to have judgment
entered in accordance with the terms
of any accepted Offers to Sell imme-
diately after the filing of the case,
since delay in taking such action
works to the disadvantage of the Gov-
ernment. Any difficulty in securing
prompt action by the United States At-
torney in this matter should be re-
ported to DAEN-REA-C.

(j) Amendments. (1) If at any time it
becomes necessary to amend a com-
plaint or declaration of taking pre-
viously filed, an amendment assembly
will be submitted to DAEN-REA-C to-
gether with a full statement of the
facts requiring the amendment. The
letter of transmittal should -certify
that the tracts affected by the amend-
ment have not been adjudicated.

(2) No amendment should be sub-
mitted which will result in a revest-
ment of an interest in property, unless
a stipulation for revestment has been
obtained from the former owner in ac-
cordance with §644.115.
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(3) If, after the filing of a declaration
of taking, a substantially higher ap-
praisal is approved for any reason, and
a settlement does not appear immi-
nent, an amendment will be submitted
promptly to increase the amount of the
deposit.

(k) Alternate form declaration of tak-
ing. An alternate form of Declaration
of Taking has been approved by the Ju-
dicial Conference on an optional basis,
and must be used where the local Dis-
trict Court requires. Under this form a
Declaration of Taking may have up to
15 ownerships, but each ownership will
be set up separately so that it may be
included in a separate civil action. In
other words, there may be up to 15 sep-
arate civil actions which are keyed in
to one Declaration of Taking. An ex-
ample of this type of Declaration is in-
cluded in Figure 55 in ER 405-1-12. In
this form, Schedule ‘“A” will include
the authority and public uses. Schedule
“B” will include the description, the
estimated compensation, and the es-
tate to be acquired. Schedule ‘“‘C” will
be the plan showing the land to be ac-
quired. It will be noted that there will
be a separate Schedule “A”, “B”, and
“C” for each ownership. The schedules
may include more than one tract where
the ownership is unified and is an eco-
nomic unit. All of the civil actions will
be keyed in to the Declaration of Tak-
ing by a Master File number. The Mas-
ter File number must be used on all
correspondence pertaining to tracts in
this type of an assembly.

§644.115
lation.

When fee title or an interest in prop-
erty has been acquired by the United
States by declaration of taking in a
condemnation proceeding and it is de-
termined to be in the best interest of
the Government to wholly or partially
exclude said property or interests
therein, or to acquire a lesser estate,
such exclusion or diminution in the es-
tate can be accomplished by stipula-
tion with the former owner under the
provisions of the Act of Congress ap-
proved October 21, 1942 (40 U.S.C. 258f).

(a) Required approval. All stipulations
involving a revestment of title must be
forwarded to DAEN-REA-C for ap-
proval with a full statement of the

Revestment of title by stipu-
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facts, related data and recommenda-
tions. Approval of the revestment ac-
tion must be obtained from the appro-
priate using agency. Such stipulations
will not be filed in the condemnation
proceedings by the United States At-
torney until the specific approval of
the Chief of Engineers is obtained and
the matter coordinated by the Chief of
Engineers with the Department of Jus-
tice. It should be stressed in negotia-
tions that final approval of the stipula-
tion is under the judrisdiction of the
Attorney General, based on the rec-
ommendation of the Chief of Engi-
neers.

(b) Reduction of price. A stipulation
for revestment should provide for a de-
duction from the agreed price or from
the ultimate award of an amount equal
to the difference between the value of
the property originally taken and the
value of said property after the pro-
posed exclusion of a part thereof or ac-
quisition of a lesser interest therein,
i.e., the stipulation should be an over-
all settlement of the case whenever
possible. If it is impossible to reach an
amicable agreement for complete set-
tlement for the Government’s acquisi-
tion of the tract, an agreement as to
the area and estate, leaving final deter-
mination as to compensation with the
court, may be submitted with facts
showing that the proposed action is in
the best interest of the Government.
The stipulation should also include a
release concerning any benefits under
section 304, Pub. L. 91-646 (84 Stat.
1894), because of the revestment, par-
ticularly when no agreement is reached
concerning compensation.

(c) Required information. A sample
stipulation for revestment is contained
in Figure 5-8 in ER 405-1-12 which may
be adapted to fit the particular project
and tract involved. In this connection,
the following requirements should be
observed:

(1) The stipulation will not provide
for any change in the amount of the de-
posit unless the stipulation provides
for an overall settlement of the case or
the entire tract is to be excluded from
the acquisition.

(2) The areas in which the Govern-
ment has acquired an interest and
those in which an interest will be re-

32 CFR Ch. V (7-1-09 Edition)

tained after the revestment will be
fully described.

(3) The estates to be retained by the
Government after the revestment will
be accurately described; where the
owner reserves mineral or other inter-
ests or use, appropriate restriction of
exploration and subordination to the
paramount right of the Government to
use the property for the required pur-
pose will be included.

(4) The stipulation should include, as
part of the consideration:

(i) Consent by the former owner to
the Government’s acquisition of the re-
vised area and the estates therein in
the event the stipulation is approved.

(ii) Withdrawal of any answer con-
testing the Government’s right to ac-
quire the property and any interrog-
atories theretofore filed.

(iii) A waiver of any and all claims by
the former owner, his heirs and as-
signs, against the United States, the
State, County and political subdivi-
sions thereof for loss of access to the
land (where applicable).

(5) The stipulation will include, as an
exhibit, maps delineating the fee area
in red, the easement area in blue, and
the area to be revested in yellow.

(6) The letter of transmittal in con-
nection with any revestment in Civil
Works projects should include informa-
tion as to whether the area in which
title is to be revested has a potential
for recreational use without regard to
the currently established public access
areas.

(d) Application. The foregoing proce-
dure applies only to instances where a
declaration of taking has been filed.
Where only a complaint has been filed,
the necessary revisions may be made
by securing a satisfactory Offer to Sell
and deeds to the United States, or by
amending the complaint and filing a
declaration of taking containing the
revised descriptions or estates.

§644.116 Distribution,
and title evidence.

reservations,

Distribution of the estimated com-
pensation deposited in the registry of
the court is the responsibility of the
United States District Court. However,
the Division or District Engineer will
assist the United States Attorney in
arranging for the distribution of funds
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deposited with a declaration of taking
in order that landowners may receive
either partial or total payment as soon
as possible.

(a) Distribution. Partial or total dis-
tribution may be made upon a showing
to the court that the claimant is the
proper person to receive the money on
deposit (40 U.S.C. 2568a). An examina-
tion of the title evidence by the United
States Attorney, together with a phys-
ical inspection of the premises, is usu-
ally sufficient to enable the United
States Attorney to ascertain the prop-
er claimants so that he may consent to
the entry of an order of distribution.
Distribution may be made without
prejudice to the owner’s right to con-
test for a higher award than the sum
deposited by the United States.

(b) Inspection and title evidence. As
soon as a condemnation proceeding is
filed, a physical inspection of the
premises will be made and the United
States Attorney will be furnished the
following:

(1) ENG Form 798, Certificate of In-
spection and Possession, or such other
similar form as may be requested.

(2) ENG Form 1567, Report on Vaca-
tion of Property.

(3) Title evidence and all available
curative material covering the tracts
of land included in the declaration of
taking.

(4) Copies of all offers to Sell, leases,
relocation agreements, etc., which are
pertinent to the case and would be use-
ful in making distribution.

(c) Reservations. If the landowners are
to be permitted to remove crops, tim-
ber, buildings or other improvements
from land acquired in the declaration
of taking (by approval of the Division
or District Engineer), a stipulation for
reservation of these items may be ob-
tained at this time. The stipulation
should be in a form acceptable to the
United States Attorney, should specify
the date on or before which the re-
served items are to be removed, and
should provide that if the reserved
items are not removed on or before said
date, the right of removal shall termi-
nate automatically and the TUnited
States shall have a good and indefea-
sible title to these items without fur-
ther notice. The consideration to the
Government for the reservation will be
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in an amount not less than the ap-
praised value of the crops, or not less
than the appraised salvage value of the
timber, buildings or other improve-
ments which are reserved, and the stip-
ulation should provide that such
amount shall be deducted from the
amount of the final award.

(d) Continuation of title evidence. A
continuation of the existing title evi-
dence will be obtained to include a
search of the records to a date subse-
quent to the date of filing of the Notice
of Lis Pendens, the Judgment on Dec-
laration of Taking, or the filing of the
complaint in those states where such
filing constitutes notice. The addi-
tional title evidence will be furnished
to the United States Attorney as soon
as possible after filing of the case.
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(a) General. After filing of condemna-
tion proceedings, the Division or Dis-
trict Engineer will maintain close liai-
son with the United States Attorneys
and will render all possible assistance
to the United States Attorneys in ne-
gotiating settlements, preparing cases
for trial, and in conducting such trials.
When the Division or District Engineer
is informed that a case has been set for
trial involving an unusual or novel
issue of fact or law, or where the Gov-
ernment testimony will be $100,000 or
more, he will promptly furnish this in-
formation to DAEN-REA-C. In addi-
tion, the Division or District Engineer
should:

(1) In coordination with the United
States Attorney, conduct discussions
for settlement with landowners and
other interested parties defendant.
When a satisfactory agreement has
been reached, an executed stipulation
in a form satisfactory to the United
States Attorney will be obtained. A
suggested form of stipulation as to just
compensation is contained in Figure 5-
8 in ER 405-1-12. In this connection, the
closest cooperation and collaboration
must exist between representatives of
the Department of the Army and the
Department of Justice; no settlement
negotiations should be conducted by
Corps personnel without the knowledge

Procedure prior to trial.
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and consent of the United States At-
torney. If the property owner is unwill-
ing to execute a stipulation until as-
sured that the amount of the settle-
ment will be accepted by the Govern-
ment, formal execution of the stipula-
tion may, in such instances, be de-
layed. However, the offer will be proc-
essed in accordance with the applicable
provisions of paragraph (b) of this sec-
tion.

(2) Furnish maps, photographs and
other necessary exhibits for trial.

(3) Assist in preparing expert wit-
nesses for trial.

(4) Take necessary action to assure
the presence of witnesses at the trial.
District personnel who qualify as ex-
pert witnesses will be made available.

(5) Be represented at the trial by an
attorney thoroughly familiar with Fed-
eral court procedures, condemnation
law, and the details of the project af-
fected by the condemnation pro-
ceedings.

(b) Stipulated settlements. (1) Where
the amount of the stipulation obtained
in accordance with paragraph (a)(1) of
this section does not exceed the high,
approved appraisal prepared by an ap-
praiser employed by, or under contract
with, the Corps of Engineers, and the
proposed settlement will completely
dispose of the issue of compensation for
all interests acquired in the tract in
the proceeding, approval of the settle-
ment will be recommended by the Divi-
sion or District Engineer or the Chief
of the Real HEstate Division directly to
the United States Attorney. The Divi-
sion or District Engineer will inform
DAEN-REA-C of the action taken, ei-
ther by sending a copy of the letter ad-
dressed to the United States Attorney
of by separate correspondence.

(2) Where the total settlement for all
interests acquired in a given tract does
not exceed $40,000 and the proposed set-
tlement will completely dispose of the
issue of compensation for all interests
acquired in the tract in the proceeding,
Division and District Engineers and
the Chiefs of the Real Estate Divisions
are also authorized to recommend ap-
proval of settlements directly to the
United States Attorney. In leasehold
condemnation cases the monetary lim-
itation includes the full lease term and
not merely the per annum rental.
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DAEN-REA-C will be informed of the
action taken in the same manner as in
paragraph (b)(1) of this section. Even
though the total settlement for all in-
terests acquired in a given tract does
not exceed $40,000, the proposed settle-
ment will be submitted to DAEN-REA-
C for consideration in the following in-
stances:

(i) If the United States Attorney and
the Division or District Engineer can-
not agree as to whether a particular
settlement should be consummated.

(ii) If the stipulation involves a novel
issue of law or question of policy which
would adversely affect the disposition
of other tracts in a project.

(iii) If revestment of any land or in-
terests therein or change in estate is
involved.

(3) All proposed settlements not cov-
ered by paragraphs (b) (1) and (2) of this
section will be forwarded to DAEN-
REA-C, together with specific rec-
ommendations of the Division and Dis-
trict Engineers and a full statement of
the facts. Three copies of the signed
stipulation will be forwarded to DAEN-
REA-C with the report in those situa-
tions where the stipulation contains
any unusual conditions or terms. The
report should contain the following:

(i) The amount of the deposit and the
amount of the proposed settlement.

(ii) The amounts and dates of all
Government appraisals. Where the De-
partment of Justice appraisal is sub-
stantially above or below the Corps of
Engineers’ appraisals, the Division and
District reviewing appraisers should
carefully examine the appraisals and
ascertain whether the facts in the case
and the appraisal techniques have been
consistently applied, and should pre-
pare a comparative analysis.

(iii) The appraisal valuations by the
property owners, their appraisers, or
other witnesses who may testify for
the owners, if such can be ascertained.

(iv) A statement of the recommenda-
tion of the United States Attorney as
to the proposed settlement.

(v) Such other matters as should be
considered by the Chief of Engineers in
determining whether the proposed set-
tlement is satisfactory; e.g., any pat-
tern of awards which has been estab-
lished as the result of other trials con-
cerning land at the same project, or in
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the same Federal judicial district, dis-
position of any accepted Offer to Sell,
any unusual legal or factual issues in-
volved, any unusual factors which
would increase the hazard of pro-
ceeding to trial, or the anticipated ef-
fect of the settlement on remaining ac-
quisition in the project.

(vi) Whether or not funds are avail-
able to satisfy any deficiency.

(vii) The report should contain the
required information in tabulated
form. For each item the statement
should be short and concise; lengthy
reports are not required.

(4) A copy of the report and rec-
ommendation sent to the Chief of Engi-
neers will be immediately transmitted
to the United States Attorney. If the
settlement is satisfactory, the Chief of
Engineers will forward a letter of ap-
proval to the Department of Justice,
recommending that the stipulation be
approved, filed and judgment entered
thereon. A copy of the letter of ap-
proval will be sent to the Division or
District Engineer. Receipt of such copy
is authority to satisfy the judgment
when entered, provided funds are avail-
able.

(5) If a stipulation is obtained by a
United States Attorney in excess of
their authority, they will forward the
proposed settlement to the Department
of Justice. Simultaneously, in accord-
ance with procedures agreed upon by
the Chief of Engineers and the Depart-
ment of Justice, the United States At-
torney will transmit copies of the
transmittal letter and of the proposed
stipulation to the Division or District.
The Division or District Engineer will
immediately forward the letter out-
lined in paragraph (b)(3) of this section
to the Chief of Engineers.

(6) All settlements negotiated for in-
terests acquired in condemnation pro-
ceedings will be inclusive of interest
and will include all claims of any na-
ture arising as a result of the taking of
the estate recited in the complaint or
declaration of taking, with the excep-
tion of benefits to which the landowner
may be entitled under Pub. L. 91-646 (84
Stat. 1894). In lease-hold condemnation
cases, all proposed settlements should
include not only an agreement as to
compensation for the period of the
leasehold but also an agreement as to

§644.117

any and all claims arising from res-
toration of the premises, if known
(§644.121(b)).

(7) Where surface and subsurface in-
terests are acquired in a single con-
demnation proceeding, it is desirable
to settle by stipulation, or to go to
trial, on the ‘‘unit’ basis. Many United
States Attorneys insists on this course
of action. However, Division or District
Engineer should cooperate with United
States Attorneys who wish to nego-
tiate for stipulated settlements which
may not include all of the interests ac-
quired in a given proceeding as to a
specific tract or tracts, provided ap-
praisal reports have been prepared in
such a manner as to make the ap-
praised value of the several interests
ascertainable.

(8) If an offer of settlement is not in-
tended to include the full interest
which was condemned in a particular
tract, the letter transmitting the set-
tlement offer will specifically identify
the interests included in the settle-
ment, the interests which remain un-
settled, and the amount of estimated
compensation remaining on deposit for
the unsettled interests. The amounts
remaining on deposit for the unsettled
interests should be the appraised valu-
ation of such interests.

(9) Landowners will be advised during
negotiations for settlement that offers
to settle are not binding on the United
States until accepted by a duly author-
ized representative of the Department
of Justice.

(10) In cases where tracts which are
covered by accepted Offers to Sell are
acquired by declaration of taking be-
cause of title defects or the failure of
the landowner to carry out the terms
of the Offer to Sell, the United States
Attorney will be informed by letter and
furnished copies of the Offer to Sell.
The consideration contained in the
Offer to Sell is considered binding upon
the landowner despite the fact that
condemnation is used to acquire title
to the land. No settlement will be ap-
proved by the Division or District En-
gineer in an amount exceeding the
amount contained in the Offer to Sell
unless the Offer has been set aside by
court order. Reports submitted in ac-
cordance with paragraph (b)(3) of this
section will contain a statement as to
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the status of any Offer to Sell which
may have been accepted.

(c) Appraisal review. Land and Nat-
ural Resources Division Directive No.
11-68, dated 22 November 1968, provides
that where two or more appraisals for
a particular property have a valuation
spread in excess of 10 percent of the
high appraisal figure, the TUnited
States Attorney should submit such
appraisals to the local representative
of the Corps for approval. Every effort
should be taken to see that this policy
is followed so that the Corps has full
knowledge of the appraisal reports on
which settlement negotiations or trial
preparation is based. In those instances
where the United States Attorney and
the Division or District Engineer can-
not agree as to whether an appraisal or
appraiser should be used at trial or in
connection with settlement negotia-
tions, copies of all appraisals, together
with the analysis of the reviewing ap-
praiser, should be submitted to HQDA
(DAEN-REE) WASH DC 20314 for fur-
ther consideration and possible discus-
sion with the Department of Justice.

§644.118 Awards.

(a) Approval by Division or District. Di-
vision or District Engineers and the
Chiefs of the Real Estate Divisions
have been authorized to approve court
awards (including jury or commission
awards) where such awards do not ex-
ceed the highest testimony presented
at the trial by a qualified appraiser em-
ployed by the Government. In such
cases, the United States Attorney will
be notified that the award is approved
and the Chief of Engineers will be noti-
fied of such action.

(b) Approval by Chief of Engineers. (1)
If the award is in excess of the highest
testimony presented at the trial by a
qualified appraiser employed by the
Government, or involves a matter of a
doubtful or controversial nature, a re-
port concerning the trial will be for-
warded by the Division or District En-
gineer to DAEN-REA-C. The report
should contain, but not be limited to,
the following information:

(i) The amount of the verdict or
award.

(ii) The appraisal valuations given in
testimony by all witnesses, including
any pertinent comments on the effec-
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tiveness of the witnesses,
priate.

(iii) A statement of the recommenda-
tions of the United States Attorney as
to the acceptance of the verdict or
award, if available without causing a
delay in submittal of the report.

(iv) Where the trial concerned less
than all interests acquired in a given
tract, the report should state the pre-
cise interests adjudicated at the trial,
the other interests which remain
unadjudicated, the proposed disposition
of the unadjudicated interests and the
amount of the deposit allocated to the
unadjudicated interests.

(v) Whether or not funds are avail-
able to satisfy any deficiency plus in-
terest.

(2) Long narrative reports of the
events at the trial or hearing are not
necessary except in unusual cases. A
brief, but complete, statement of the
pertinent facts will be adequate in
most cases. A form for use in connec-
tion with submission of trial reports is
included in Figure 59 in ER 405-1-12;
however, it is not intended that this
form constitute the entire report.
Where the case was tried by a Commis-
sion, copies of the Commissioners’ Re-
port will be submitted with each copy
of the trial report. Close liaison must
be maintained with the United States
Attorney’s Office in order that these
reports will be received promptly after
they are filed in the case.

(3) The report outlined above should
be accompanied by the recommenda-
tion of the Division or District Engi-
neer as to what action should be taken
with respect to the Commissioner’s Re-
port, court award or jury verdict. This
recommendation should include a dis-
cussion of any matters which should be
considered by the Chief of Engineers in
determining whether the award is sat-
isfactory, e.g., the history of past
awards at this project or in the same
judicial district, the basis used by the
commission in arriving at its deter-
mination of value, whether enhance-
ment from the project or a second tak-
ing was an issue, the disposition of any
accepted Offer to Sell on any tract in-
volved in the trial, etc. (The basis of
findings of value to be included in the
report of a commission appointed
under Rule 71A(h) was considered by

as appro-
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the Supreme Court in United States v.
Merz, 376 U.S. 192). Where the rec-
ommendation is to reject the award,
specific reasons with supporting legal
analysis should be given. The fact,
standing alone, that an award is con-
sidered excessive is not sufficient rea-
son upon which to base an appeal.

(4) The report and recommendation
should be received by the Chief of Engi-
neers within five working days after
the Commissioners’ Report has been
filed or the trial concluded. In order to
accomplish reporting within the pre-
scribed time limits, District Engineers
will forward reports and recommenda-
tions direct to DAEN-REA-C, with a
copy to the appropriate Division Engi-
neer. The Division Engineer will sub-
mit comments and recommendations
to DAEN-REA-C within three working
days after receipt of the copy of the
District Engineer’s report. The District
must insure that our right to object is
extended if the situation warrants.

(¢c) Payment of awards and settlements.
(1) If an award or stipulated settlement
requires the deposit of a deficiency,
judgment will be entered by the court
and thereafter transmitted to the Divi-
sion or District Engineer by the De-
partment of Justice for procurement of
a check for deposit in the registry of
the court in satisfaction of the final
judgment.

(2) The copy of the letter from the
Chief of Engineers to the Department
of Justice recommending approval of
an award or settlement, if required
under §§644.117(b)(3) and 644.118(b), will
constitute authority for payment of
the deficiency, provided funds are
available. If approval is not rec-
ommended by the Chief of Engineers to
the Department of Justice and the
judgment is submitted to the Division
or District Engineer for payment, it
should be forwarded to DAEN-REA-C
without action. Upon receipt of a judg-
ment where payment is authorized and
funds are available, the Division or
District Engineer will immediately
procure and deliver the check to the
United States Attorney and inform
DAEN-REA-C of the action taken.

§644.120

§644.119 Procedure after final judg-
ment.

Generally, it is not necessary to ob-
tain a final certificate of title or title
insurance policy in condemnation
cases where the intermediate or con-
tinuation certificate of title is contin-
ued to a date subsequent to the date of
filing of the Notice of Lis Pendens, and
the liability of the title company is not
limited to an amount less than 50 per-
cent of the total consideration paid for
the land by the United States.

(a) Final title opinion. After entry of
final judgment, the title assembly will
be examined and a final title opinion
issued. The title opinion and related
papers on Army and Air Force projects
will be forwarded to HQDA (DAEN-
REP) WASH DC 20314 for permanent
filing.

(b) Report required to close case. When
all interests in a proceeding have been
disposed of by final judgment, the Divi-
sion or District Engineer will so advise
the Chief of Engineers in order that the
case may be closed. This report should
not be made until the time for appeal
has expired or any pending appeals
have been resolved. The report should
include a copy of the final judgment or
other order of the court disposing of
the case, and a statement that all mon-
ies deposited in the registry of the
court have been disbursed.

§644.120 Condemnation for local co-
operation projects.

Under the provisions of the River and
Harbor Acts approved June 29, 1906 (33
U.S.C. 592) and August 8, 1917 (33 U.S.C.
593), and the Flood Control Acts ap-
proved March 1, 1917 (39 Stat. 950) and
August 18, 1941 (33 U.S.C. 701c-2), re-
spectively, the Secretary of the Army
may cause proceedings to be instituted
in the name of the United States for
acquisition by condemnation of lands,
easements or rights-of-way which local
interests undertake to furnish free of
cost to the United States. Requests for
the institution of proceedings in the
name of the United States will be ad-
dressed by the local parties to the Sec-
retary of the Army and submitted to
the Division or District Engineer. No
land will be acquired on behalf of local
interests by the filing of condemnation
proceedings until local interests have
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furnished the Division or District Engi-
neer with satisfactory assurances in
accordance with the authorization act,
and sufficient funds have been depos-
ited with the Division or District Engi-
neer to pay the expenses of the pro-
ceedings and any awards that may be
made in the proceedings.

(a) General. The Corps of Engineers
will institute condemnation pro-
ceedings on behalf of a local interest
only when the local interest:

(1) Lacks authority to acquire the
necessary real estate interests by emi-
nent domain; or

(2) Cannot obtain possession by local
eminent domain proceedings in time to
meet the construction schedule; or

(3) Unusual circumstances exist so
that acquisition by local inerests
would not be in the best interest of the
United States.

(b) Information to accompany assembly.
Upon request of the local interests that
the real estate interest be acquired by
condemnation proceeding in the name
of the United States, the Division or
District Engineer will transmit to
HQDA (DAEN-REA-C) WASH DC 20314
an appropriate condemnation assem-
bly, prepared in accordance with
§644.114, with recommendations and
the following information:

(1) Citation of authorizing act.

(2) Whether valid assurances have
been accepted, giving date of accept-
ance.

(3) That the estate or estates to be
acquired conform to the requirements
set forth in subpart J (to be published).

(4) Appraisal values of the interest
proposed for acquisition.

(6) That sufficient funds to cover
court awards and expenses of the pro-
ceedings have been deposited by local
interests with the Division or District
Engineer.

(6) Efforts made by local interests to
acquire the real estate interests and
reasons for requesting the United
States to file condemnation pro-
ceedings.

§644.121 Leasehold condemnation re-
quirements.

(a) Requirements for extension. The in-
terest acquired in land by a leasehold
condemnation proceeding terminates
after a one-year term, unless notice to
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extend the term is filed in the appro-
priate United States District Court. In
all leasehold cases, the Division or Dis-
trict Engineer will ascertain from the
using service whether the premises in-
cluded in such condemnation pro-
ceedings will be required for an addi-
tional term. This should be done suffi-
ciently in advance of the end of the
term to allow adequate time for the ac-
tion necessary to extend the term.
These instructions apply to civil works
projects as well as military projects.

(1) The Department of the Air Force
will ascertain and advise the Chief of
Engineers concerning the future re-
quirements for the land in Air Force
leasehold cases. Where the Department
of the Air Force has a continuing re-
quirement for land included in con-
demnation leasehold cases which are
not extendible, the appropriate Divi-
sion and District Engineers will be in-
formed at the earliest practicable date.

(2) Extension of the term in a lease-
hold condemnation case must be ac-
complished through the Department of
Justice which, upon request of the
Chief of Engineers, will issue instruc-
tions to its field representatives to pre-
pare a notice of election to extend the
term and file it in the appropriate
United States District Court. The Chief
of Engineers should be advised of re-
quirements of using services for exten-
sion of leasehold condemnation cases
five months prior to the time that fil-
ing notice of extension with the court
is due. The majority of pending lease-
hold condemnation cases require that
notice to extend the term be filed with
the court 30 days prior to the end of the
term, although a few cases require the
notice of extension to be filed at least
60 days prior to the end of the term.
Negative reports are required.

(3) Since the General Services Ad-
ministration is the disposal agency for
excess and surplus airport property, all
condemnation leaseholds forming an
integral part of an airport should be
extended and kept in force with the
concurrence of the Department of the
Air Force unless and until contrary in-
structions are received from the Gen-
eral Services Administration. In the
event a bombing range or other instal-
lation in which leasehold interests
have been acquired by condemnation is
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excess or surplus, but will not be de-
contaminated or dedudded prior to the
end of the term, the leasehold con-
demnation proceeding will be extended
beyond that date. In reporting lease-
hold condemnation cases to be ex-
tended within the categories men-
tioned in this paragraph, full informa-
tion as to the necessity for extensions
in each case should be furnished DAEN-
REA-C.

(4) Specific authorization for deposit
of funds in condemnation leasehold
cases will be issued to Division and
District Engineers by the Chief of En-
gineers.

(b) Termination of leasehold condemna-
tion proceedings. If the need for all or
part of the land included in a leasehold
condemnation proceeding should ter-
minate prior to the expiration of the
term condemned, in the case of fixed
term estates, or prior to the expiration
of the right to renew by filing notice of
extension, the Division or District En-
gineer, upon notification by the using
service that the land is no longer need-
ed, shall advise DAEN-REA-C accord-
ingly. Prompt action will be taken by
the Division or District Engineer to
comply with the applicable require-
ments of subpart I (to be published) rel-
ative to screening real property excess
to one component of the Department of
Defense with all other components and
Federal agencies outside of the Depart-
ment of Defense. Where restoration is
involved, a report will be furnished
DAEN-REA-C setting forth the status
thereof.

(c) Report to close leasehold condemna-
tion cases. When the term condemned
has expired or all interests have been
terminated and all interests have been
disposed of by final judgment, the Divi-
sion or District Engineer will so advise
DAEN-REA-C in order that the case
may be closed. Report in accordance
with §644.119(b) shall be furnished and
shall also include a statement that the
issue of restoration has been settled.

ACQUISITION BY LEASING

SOURCE: Sections 644.131 through 644.142 ap-
pear at 44 FR 31116, May 30, 1979, unless oth-
erwise noted.

§644.133

§644.131 General.

Sections 644.131 through 644.142 out-
line the procedures of the Corps of En-
gineers for the leasing of real estate
and interests therein for military and
civil works purposes. They are applica-
ble to all division and District Engi-
neers having real estate responsibil-
ities. To the extent practicable, these
procedures will be followed by overseas
commanders, in conjuction with the
provisions of AR 405-10, Chapter 3. In
general, these procedures also apply to
the leasing of land and improvements
for other Government agencies which
authorize the Corps to acquire lease-
hold interests.

§644.132 Authority.

(a) Authority to lease real property
interests for the Department of the
Army in the United States, the Com-
monwealth of Puerto Rico, and the Vir-
gin Islands is derived from annual ap-
propriation acts.

(b) Title 10 U.S.C. 2675 authorizes the
acquisition by lease, in any foreign
country, of structures and real prop-
erty relating thereto that are needed
for military purposes. Leases under
section 2675 may not be for a period of
more than five years, except that a
lease under this section for military
family housing facilities and real prop-
erty relating thereto may be for a pe-
riod of more than five years but may
not be for a period of more than ten
years.

§644.133 Responsibilities.

(a) The Corps is responsible for ac-
quiring space in buildings, or land, or
both land and buildings, under its own
authority or through the General Serv-
ices Administration (GSA) in des-
ignated urban centers, for the Depart-
ments of the Army and Air Force; De-
partment of the Navy, including the
Marine Corps, for recruiting and main
stations; Department of Energy and
the Nuclear Regulatory Commission,
excluding space in GSA urban centers;
National Aeronautics and Space Ad-
ministration, as requested; and other
agencies, such as the Department of
Defense, upon request. In carrying out
these responsibilities, Division and Dis-
trict Engineers will:
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(1) Furnish staff supervision to using
services on all leasing matters, as well
as technical assistance and guidance.

(2) Develop plans and studies, usually
in the form of Lease Planning Reports,
for commanders of using services when
appropriate.

(3) Make recommendations to the
using services and/or the Chief of Engi-
neers on important lease and lease
planning matters.

(4) Report controversial or unusual
leasing matters to HQDA (DAEN-REA-
L) WASH DC 20314 by the submission of
a summary of the facts, copies or pro-
posed lease documents, and other data,
together with recommendations there-
on.

(b) In accordance with Reoganization
Plan No. 18 of 1950 (40 U.S.C. 304c) and
under the provisions of the Federal
Property and Administrative Services
Act of 1949 (40 U.S.C. 471), the Public
Buildings Service of GSA assumed all
functions with respect to the acquisi-
tion by lease of general-purpose space;
the assignment and reassignment of
such leased space and of Government-
owned space; and the operation, main-

tenance, and custody thereof in se-
lected urban centers. The Adminis-
trator, GSA, is authorized to assign

and reassign office space in the United
States upon his determination that
such assignments or reassignments are
advantageous to the Government in
terms of economy, efficiency, or na-
tional security after consulting with
the heads of the executive agencies
concerned.

(c) Reorganization Plan No. 18 also
provided that the Administrator may
delegate any function transferred to
him to the head of any agency of the
executive branch of the Government.

(d) Reorganization Plan No. 18 did
not transfer to the Administrator any
function with respect to:

(1) Buildings or space in buildings lo-
cated on a military installation, or
similar facility of the Department of
Defense unless a permit for its use
shall have been issued by the Secretary
of Defense, or his duly authorized rep-
resentative; or

(2) Space in Government-owned or
leased buildings utilized for special
purposes and not generally suitable for
use by other agencies.
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§644.134 Definitions.

(a) General-purpose space is space in
buildings, including land incidental
thereto, suitable for the general use of
Government agencies, including but
not limited to office space, general
storage space, inside parking space,
and warehouse space.

(b) Special-purpose space is space in
buildings, including land incidental
thereto, wholly or predominantly uti-
lized for the special purposes of an
agency, and not generally suitable for
general-purpose use, including but not
limited to hospitals, housing, and lab-
oratories.

(c) Initial alterations are any im-
provements, additions, repairs or struc-
tural changes which are necessary to
adapt leased premises or facilities to
needs of the using service and which
are approved prior to occupancy.

(d) Subsequent alterations or up-
grades are any improvements, addi-
tions, repairs or structural changes
which are found to be necessary to fur-
ther adapt leased property to the needs
of the using service after occupancy.

(e) Temporary improvements are
those which can be removed without
damage either to the property installed
or the leased property, and to which
the Government retains title.

§644.135 Lease authorization and ap-
provals.

(a) Title 10 Reports. Under the provi-
sions of 10 U.S.C. 2662, a lease proposal
or renewal with an estimated annual
rental in excess of $50,000 (gross rent as
recited in the lease or for each project
covered by one or more leases) must be
reported to the Armed Services Com-
mittees of Congress. The General Serv-
ices Administration (GSA) charges a
Standard Level User Charge (SLUC) for
furnishing space. For title 10 reporting
purposes, where GSA leases space at
Corps request, the SLUC figure, if
greater than the gross contract rental
figure, shall control. For all leases
which require title 10 clearance, the Di-
vision/District Engineers will prepare
and submit an Acquisition Report to
HODA (DAEN-REA-L), WASH DC 20314
in the format shown in Figure 5-10 in
ER 405-1-12. The report will support an
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action to obtain approvals from the As-
sistant Secretary of the Army (Instal-
lations, Logistics and Financial Man-
agement) and the Deputy Assistant
Secretary of Defense (Installations and
Housing) for the proposed lease prior to
its submission to the Committees, and
will serve as a basis for a hearing be-
fore the Real Estate Subcommittee of
the House Armed Services Committee.
Draft acquisition report pursuant to
title 10 for a lease renewal should be
submitted at least 12 months in ad-
vance of the termination date of the
lease. An explanation for any delay in
forwarding the draft acquisition report
is required in the transmittal letter if
lease terminates prior to one year.
Supporting data for this report will in-
clude the following:

(1) The geographical area in which
the availability of Government-owned
space was surveyed, together with rea-
sons for limiting the area. The mission
is to be set forth in detail, along with
the reason(s) why space in this par-
ticular geographical area is essential
to the performance of the mission.

(2) Current and required space (in-
cluding parking) for each using service.
For GSA leases the square feet should
be the same as reported on the SLUC.
Corrected square feet may be reported
if a letter of concurrence from the ap-
propriate GSA Region is provided.

(3) Statement covering all Govern-
ment-owned buildings and facilities
under the control of the military de-
partments in that area, together with
the reasons why each was rejected.
Even though no space is available, a
list of the installations in the area will
be furnished.

(4) Statement from (GSA) indicating
that no space is available to that agen-
cy and other Federal agencies in the
area or, in the alternative, a list of
space that is available, together with
reasons why the space is not acceptable
to the using service.

(5) Identification of the headquarters
and personnel making the determina-
tion that any available Government-
owned space is not suitable.

(6) Original request, signed by the re-
sponsible head of the using agency that
action be taken to obtain required
clearances under 10 U.S.C. 2662. The
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using service shall advise whether or
not a long-range use is contemplated.

(7) A statement of the current and
anticipated contract rentals and cur-
rent and anticipated SLUC for GSA
leases. The SLUC should be as reported
by GSA, unless an explanation is pro-
vided.

(b) The Economy Act. Section 322 of
the Act of Congress approved 30 June
1932, as amended (40 U.S.C. 278a) pro-
vides that no appropriation shall be ob-
ligated or expended for the rent of any
building or part of a building to be oc-
cupied for Government purposes at a
rental in excess of the per annum rate
of 15 percent of the fair market value
of the rented premises at date of the
lease under which the premises are to
be occupied by the Government, nor for
alterations, improvements, and/or re-
pairs of the rented premises in excess
of 25 percent of the amount of the rent
for the first year of the rental term, or
for the entire rental if the full term is
less than one year. The provisions of
section 322, as applicable to rentals,
shall apply only where the rental to be
paid shall exceed $2,000 per annum.

(c) Ezxception to Economy Act. The Act
of Congress approved 28 April 1942 (40
U.S.C. 278b) provides that 40 U.S.C. 278a
shall not apply during war or a na-
tional emergency declared by Congress
or by the President to such leases or
renewals of existing leases of privately-
owned or publicly-owned property as
are certified by the Secretary of the
Army or the Secretary of the Navy or
by such person or persons as he may
designate, as covering premises for
military or civilian purposes necessary
for the prosecution of the war or vital
in the national emergency. The provi-
sions of the National Emergencies Act,
Pub. L. 94-412 (90 Stat. 1255), 14 Sep-
tember 1976, shall not apply to the pow-
ers and authorities conferred by 40
U.S.C. 278b and actions taken there-
under.

(d) Federal Property and Administrative
Services Act. The Administrator, GSA is
authorized by 40 U.S.C. 490a(8) to alter
and improve rented premises without
regard to the 25 percent limitation of
40 U.S.C. 278a upon a determination by
the Administrator that the alterations
and improvements are advantageous to
the Government in terms of economy,
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efficiency, or national security, and
that the total cost of the proposed
work to the Government for the ex-
pected life of the lease shall be less
than the cost of alternative space
which needs no such improvements.

(e) Certificates of Necessity. Depart-
ment of the Army requests for Certifi-
cates of Necessity pursuant to 40 U.S.C.
278b will be forwarded to the Assistant
Secretary of the Army through DAEN-
REA-L. In any case requiring the
issuance of a Certificate of Necessity,
the amount requested will be sufficient
to provide for all improvements which
can be foreseen and that will be re-
quired during the term of the lease.
Should unforeseen, essential require-
ments arise at a later date, an addi-
tional Certificate of Necessity to cover
such work will be necessary. It is re-
quired that the using service furnish
Division or District Engineers with a
request for a Certificate of Necessity,
explaining the circumstances, followed
by a statement that the continued use
of the leased premises, or the work to
be performed, as the case may be, is
vital in the national emergency. All re-
quests by Division and District Engi-
neers will include a completed ENG
Form 869-R, 15 percent Valuation Cer-
tificate.

(f) Approval—Chief of Engineers. (1)
The Chief of Engineers is authorized to
approve leases where proposed tem-
porary construction to be placed on
land by the Government has an esti-
mated cost equal to or in excess of the
current market value of the property,
or where the estimated rentals to be
paid in the future, plus the cost of res-
toration, would exceed 50 percent of
the current market value of the prop-
erty.

(2) Leases, renewals, or lease exten-
sions, which are controversial, un-
usual, or inconsistent with existing
policies, require the approval of the
Chief of Engineers.

(3) Any lease involving clearances by
higher authority will be submitted to
HQDA (DAEN-REA-L) WASH DC 20314.

(4) Leases, renewals, or lease exten-
sions of industrial properties, other
than for bakeries, laundries, and dry-
cleaning facilities, are to be submitted
to DEAN-REA-L for prior approval.
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(5) Division and District Engineers,
and Chiefs of the Real Estate Divisions,
are authorized to perform emergency
maintenance and vrepairs to leased
premises not in excess of $500 where
lessors refuse to perform, or under such
circumstances that the lessor cannot
perform. Where the cost exceeds $500,
approval by DAEN-REA-L is required.
The Comptroller General has ruled
that where the lessor is obligated to
perform maintenance and repairs under
the terms of the lease and after de-
mand of and refusal by the lessor, the
Government makes such repairs in
order to utilize the property to the
fullest extent, the cost should be with-
held from rental payments under the
lease as soon as possible after work is
completed (15 Comp. Gen. 1064). How-
ever, no rental payments will be with-
held and no repairs made after demand
and a refusal by the lessor, without
prior approval of DAEN-REA-L.

(g) Division and District Engineer Au-
thorization. (1) Division Engineers and
their Chiefs of the Real Estate Division
have been delegated, without authority
to redelegate, leasing authority to ap-
prove leases where the annual rent, ex-
cluding services and utilities, unless
said services and utilities are included
in the recited rental consideration, is
in excess of $25,000, but not in excess of
$50,000. The $50,000 limitation will be
strictly observed because of the report-
ing requirements under the provisions
of 10 U.S.C. 2662.

(2) District Engineers and their
Chiefs of the Real Estate Divisions are
authorized to approve leases wherein
the rental excluding utilities and serv-
ices, unless included in the recited
rental consideration, does not exceed
$25,000 per annum.

(3) Except for space in the National
Capital Region, Division and District
Engineers are authorized to process all
requests for the assignment of space in
Government-owned buildings or leased
space in the GSA urban centers to the
regional GSA office having jurisdic-
tion.

§644.136 Leasing guidelines.

Division and District Engineers, and
the Chiefs of the Real Estate Divisions,
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are authorized to execute leases, or re-
newals of leases, negotiated in accord-
ance with the procedures expressed
herein, upon receipt of a proper request
from an authorized command, service,
or agency, subject to any required ap-
provals or clearances. When there is no
Real Estate Division, as such, but the
Division or District Engineer has re-
sponsibility for leasing activities, he
may delegate this authority to the offi-
cer or civilian in charge or real estate
activities.

(a) Leasing requests. Requests for
space or land will be received by the
Chief of Engineers, or the appropriate
Division or District Engineer. Requests
will include the data outlined in AR
405-10 (para 2-2c). Division and District
Engineers will coordinate space or land
requirements with appropriate com-
manders to assure responsive lease
processing. If required, a Lease Plan-
ning Report, or narrative report cov-
ering essential information, will be fur-
nished the using service for review and
recommendations. Funding require-
ments, usually in the form of fund cita-
tions, will have been met by the using
service prior to lease execution. If ap-
provals by higher authority are re-
quired, the Division or District Engi-
neer will initiate appropriate action to
obtain the necessary clearances.

(1) Army Commands. Upon receipt of a
request from an Army Command, nego-
tiations for obtaining acceptable leases
will be carried to completion in accord-
ance with present procedures for mili-
tary leases.

(2) Air Force. Upon receipt of a lease
request approved by Headquarters, U.S.
Air Force, or an Air Force major com-
mand, the appropriate Division or Dis-
trict Engineer will negotiate and lease
the required property. The provisions
of AFR 87-1 prescribe the Department
of the Air Force policies and proce-
dures that are to be followed.

(3) National Guard. All requests for
the leasing of facilities for National
Guard purposes will emanate from the
Chief, National Guard Bureau. Army
National Guard leasing requirements
will be transmitted through DAEN-
REZ-R to DAEN-REA-L. Air National
Guard requirements will be trans-
mitted to DAEN-REA-L through Head-
quarters, U.S. Air Force.
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(i) Upon receipt of authority from the
Chief of Engineers, negotiations will be
conducted for obtaining an acceptable
lease, in accordance with the approved
lease request. The appropriate United
States Property and Fiscal Officer gen-
erally makes separate service con-
tracts for utilities, except sewage dis-
posal, and services, and is responsible
for the maintenance of all buildings
used exclusively by the Air National
Guard. Representatives of the Corps of
Engineers do not participate in obtain-
ing contracts for utilities and services.
In cases where such a contract is im-
practicable, the lease may include any
and all utilities and services as part of
the rental consideration, with the cost
of the various services and utilities to
be itemized. The ‘‘use clause’ in the
lease will provide for occupancy of the
premises for ‘‘Government purposes’.
The wording, ‘“‘For use by the Air Na-
tional Guard and/or United States Air
Force, and, in time of war or national
emergency, by other units of the
Armed Forces of the United States or
for any other use by the Federal
Goverment,” will be acceptable if it is
not possible to insert the for ‘“‘Govern-
ment purposes’ provision.

(ii) Leases made by representatives
of a State with private parties for use
of premises by the National Guard of
the State involved, under which State
funds are used for rental payments, are
not the responsibility of the Division
or District Engineer.

(4) Department of Energy/Nuclear Regu-
latory Commission. Space is acquired by
these agencies direct from GSA in the
designated urban centers pursuant to
Reorganization Plan No. 18. In in-
stances where general purpose space is
not obtained through GSA and in-
stances involving the leasing of spe-
cial-purpose space, managers of field
offices of subject agencies are author-
ized to initiate requests to Division or
District Engineers for the leasing of
properties where the net per annum
rental does not exceed $50,000. Leasing
of properties where the net rental per
annum exceeds $50,000 requires the
prior approval of the appropriate agen-
cy head, i.e., the Secretary of Energy,
the Chairman of the Nuclear Regu-
latory Commission, or their designees.
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(5) Metropolitan Washington, DC. All
requests for leased space in the Na-
tional Capital Region will be processed
in accordance with DOD Instruction
5305.5.

(b) Requirements survey. The avail-
ability, use, and adaptability of prop-
erty owned by the Government, wheth-
er under control of the GSA or other
agencies, shall be thoroughly explored
before additional space is leased, or ex-
isting leases are renewed, or construc-
tion commenced. Particular attention
is to be given to the availability of
space, or land, at military reserva-
tions, camps, posts, or stations.

(1) A statement covering the non-
availability of Government-owned
space, or if such is available and not
suitable, reasons why it is not suitable,
for occupancy by the requesting using
service, should be made for each lease
executed by the Corps of Engineers, ex-
cluding family housing leases.

(2) Suitable privately-owned space
shall be acquired only when satisfac-
tory Government-owned space is not
available. Rental charges will be con-
sistent with prevailing rates in the
community for comparable facilities.

(3) The quality of office space for
Government occupancy shall be appro-
priate for the efficient and economical
performance of required operations, af-
fording employees safe, healthful and
convenient facilities.

(4) Full consideration shall be given
to the efficient performance of the mis-
sion and programs of the using service.

(¢) Government-owned and General
Services Administration furnished space.
If Government-owned space is avail-
able, the Division or District Engineer
will inform the using agency, and de-
tails of occupancy will be developed. If
it is necessary for GSA to lease space,
the Division or District Engineer will
make a careful review to determine if
there are any statutory or regulatory
limitations involved. If so, appropriate
action will be taken to satisfy the limi-
tations. During the processing of all
GSA space assignments and leases, the
Division or District Engineer is the
only official contact representative
with GSA. This procedure is to be em-
phasized at all time with the using
service.
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(1) The Division of District Engineer
will submit a Standard Form 81, Re-
quest for Space, to the appropriate
GSA Regional Office for space assign-
ment in urban centers under the juris-
diction of GSA. The requirement to
this form applies to lease renewals or
lease supplements, and for space as-
signments in Federal office buildings.
Excluded from this procedure is a pro-
posed space assignment in the National
Capitol Region.

(2) Except for the acquisition of gen-
eral-purpose space of 2,600 square feet
or less, outside the designated urban
centers, and special-purpose space of
2,500 square feet or less, irrespective of
the location, the need for any type of
building space will be made kown to
the appropriate GSA Regional Office by
filing Standard Form 81, Request for
Space.

(3) The designated urban centers are
listed in Figure 5-11 in ER 405-1-12.

(d) Advertising. As a general rule, pro-
curement of space will be by formal ad-
vertising. However, in leasing certain
types of premises where only one loca-
tion will serve the Government’s pur-
pose, such as municipal airports, re-
cruiting stations, and similar facili-
ties, negotiations without advertising
are permissible. In instances where
building space is needed and the re-
quirement cannot be met through the
use of existing buildings, there must be
advertising to solicit bids for the fur-
nishing of the space. In every instance,
it is essential that efforts be made to
seek competition. For each lease, a
statement will be prepared concerning
competition in the solicitation for
space or land and Standard Form 1036,
Statement and Certificate of Award,
will be used. Where specific space or
land is needed, and competition is
therefore not involved, the facts and
circumstances will be fully explained
and such explanation will be made a
part of the lease file for future ref-
erence.

(e) Appraisals. Appraisals are required
as a basis for making rental determina-
tions in all leases except those for a
nominal consideration. At the discre-
tion of the Division and District Engi-
neers, and the Chiefs of the Real Estate
Divisions, formal or detailed appraisals
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can be dispensed with for leases where-
in the annual rent does not exceed
$5,000. Where the rental of a building or
part of a building, or family housing
unit, exceeds $3,600 per annum, exclud-
ing services and utilities, it may be
necessary to estimate the fee value of
the property contemplated for leasing
to determine whether or not the rental
rate is in excess of 15 percent of the fee
value of the property. For family hous-
ing leases, the opinion of fee value will
be in short summary form and will be
supported by general evidence of com-
parable values of the unit to be leased.
If the proposed annual rental, exclud-
ing services and utilities, of a family
housing unit exceeds 15 percent of the
estimated fee value, the unit will not
be leased.

(f) Determination of valid interest. Per-
sons executing leases for and on behalf
of the United States of America will
satisfy themselves, before executing
leases, that the prospective lessors
have an interest in the real estate
which will assure the validity of the
lease. Where leased lands are used as a
site for contruction, the land records of
the county will be examined by a staff
attorney familiar with land title
records, who will execute a certificate
that he has examined the said records
and that title is vested in the lessor,
subject to the infirmities, liens and en-
cumbrances noted in the certificate. In
lieu of such examination, a certificate
from the Register of Deeds, County Re-
corder or other qualified officer is ac-
ceptable. If considered advisable in un-
usual cases, title evidence may be ob-
tained from commercial sources.

(g) Outstanding rights and damages. (1)
Where the land is subject to out-
standing oil, gas, mineral, or similar
interests, the Division or District Engi-
neer will determine, from the appro-
priate command, in advance of the con-
summation of the lease, whether the
continued exercise of the mineral or
outstanding rights will interfere with
the contemplated use of the premises.

(2) Where buildings, structures, or
growing crops are located on land to be
leased, a determination will be made
by the Division or District Engineer, in
coordination with the appropriate com-
mand, as to whether they will interfere
with the use of the premises.
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(3) Where the lessor will not be per-
mitted to harvest crops or remove im-
provements and timber which will be
destroyed by the Government, the ap-
praised value thereof will be deter-
mined, and such amount will be in-
cluded in the rental for the initial term
of the lease, together with an express
provision relieving the Government of
restoration.

(4) Leases of land for bombing, artil-
lery, rifle ranges, and other extraor-
dinary usage will specify that the
leased premises are to be used for such
purpose, and an effort will be made to
include in the lease a provision waiving
restoration and claims for damages,
particularly where the premises are
wastelands or unproductive.

(5) Where the lessor will not consent
to a waiver of restoration, the esti-
mated value of such damage, if it can
be determined in advance, will be in-
cluded in the rental for the initial term
of the lease, and the lease will contain
an express provision relieving the Gov-
ernment from responsibility for res-
toration.

(6) If restoration is not waived, and
the damages cannot be determined in
advance, a provision may be included
in the lease to the effect that the rent-
al payments do not include compensa-
tion for damages arising from the use
of the premises for the purpose leased
and that, upon termination of the
lease, the damages, mutually deter-
mined, will be paid by supplemental
agreement to the lease. In event the
amount of the loss or damage cannot
be mutually determined, the lessor
may file a claim for the alleged loss or
damage in accordance with subpart H.

(h) Services and wutilities. Services,
such as janitorial, heat, air condi-
tioning, light and water, should be in-
cluded in Ileases for building space
wherever possible. Whether services
are paid for as part of the rent or by a
service contract, the time period for
furnishing heat, air conditioning and
light, i.e., usual business hours, 24-hour
basis, Saturdays and Sundays, should
be clearly stated.

(i) Other contracts. The negotiation
and execution of contracts not involv-
ing an interest in real estate are the
responsibility of the services con-
cerned.

217



§644.136

(j) Condition surveys. (1) Whenever
possession of any premises is acquired
by lease or other agreement, or by con-
demnation for a term of years, the Di-
vision or District Engineer will cause a
survey and inspection of the condition
of the real and personal property to be
made as of the time the Government
takes possession.

(2) The survey and inspection re-
quired above will be made jointly with
the lessor or his duly authorized rep-
resentative. The report will be signed
by both parties.

(3) The initial survey report must be
made with great care since it is the
basis for future restoration claims by a
lessor. The use of photographs is en-
couraged. Full explanatory data cov-
ering condition of the premises will be
added to the report if, in the opinion of
the Chief, Real Estate Division, a use-
ful purpose will be served thereby. The
survey report of real property, and the
inventory and condition report of per-
sonal property, will be made with care,
as the condition reflected as of the date
of initial occupancy will be compared
with the condition shown by the ter-
minal reports made upon vacation of
premises.

(4) A survey is not required of unim-
proved land where an appraisal has
been made and the condition of the
land is set forth by the appraiser and
made a part of the record.

(5) A survey will be made wherever
property of another Federal agency is
used, with the exception of post offices
and Federal buildings. In the event pri-
vately-owned buildings, crops, or other
property, are on the Federal property,
a report will be made outlining the
terms and conditions under which they
were placed thereon, and the value
thereof will be appraised as of the date
of possession.

(6) Normally, ENG Forms 3143 and
3143A, Joint Survey and Inspection of
Condition of Government Leased Prop-
erty, are adequate for the joint survey
and inspection. In certain cases, nar-
rative reports may, at the discretion of
the Division or District Engineer, be
considered preferable; however, local
forms will not be developed for this
purpose.

(k) Possession. Possession of real
property will not be taken until re-
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quired approvals and clearances are ob-
tained and a lease is executed. When
requested by an appropriate command,
rights-of-entry for exploration and sur-
vey, or construction, will be obtained
in accordance with instructions in
§§ 644.155 through 644.157.

(1) Condemnation of leaseholds. Where
the required leasehold interest cannot
be acquired by a negotiated lease, the
recommendation of the Division or Dis-
trict Engineer for the institution of
condemnation proceedings will be sub-
mitted to HQDA (DAEN-REA-C) WASH
DC 20314, in accordance with §644.121,
setting forth the mnegotiations that
have been conducted with the property
owner(s) and all other factors sup-
porting the recommendation.

(m) Decease of lessor. (1) Any claim on
account of death of a lessor (except
uncurrent depository check claims)
may be settled without submission to
the Chief of Engineers where no doubt
exists as to the amount and validity of
the claim or as to whom payment may
be made under the laws of the domicile
of the decedent.

(2) Any claim for rent or services due
a deceased lessor which is considered
doubtful will be forwarded to HQDA
(DAEN-REM) WASH DC 20314 in ac-
cordance with subpart H.

(n) Recording leases. If the property is
located in a State requiring the record-
ing of leases, all statutory require-
ments will be met. Leases, and supple-
mental agreements prior to termi-
nation, involving property upon which
substantial Government improvements
are to be constructed, will be recorded
in all cases.

(0) Change in ownership. (1) When the
title to premises leased to the Govern-
ment is transferred, the contracting of-
ficer shall satisfy himself that the new
owner has a valid interest in the prem-
ises covered by the lease, and there-
after enter into a supplemental agree-
ment between the old and new owners
and the Government, for distribution
in the same manner as the original
lease.

(2) Upon being notified or otherwise
determining that a foreclosure pro-
ceeding has been filed against the
leased premises, or that the enforce-
ment of a deed of trust or mortgage is
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imminent, the Division or District En-
gineer will take such action as is ap-
propriate under State laws for protec-
tion of the United States. This would
consist of filing by the United States
Attorney with the court, or with the
trustee, receiver, or commissioner, as
the case might be under local law, of a
notice of the Government’s lease on
the property, with request that the
foreclosure proceedings be made sub-
ject thereto. If the proceeding is made
subject to the lease, an abstract of
such proceeding will be made, certified
by a staff attorney, and distributed in
the same manner as the original lease.
If considered advisable, a supplemental
agreement to the old lease will be
made with the new owner; or a super-
seding lease may be executed and dis-
tributed. If the proceeding results in
vesting title in a new owner, free and
clear of the Government’s lease, at-
tempt will be made to negotiate a new
lease; if this fails, condemnation action
will be taken sufficiently early to pro-
tect the interests of the United States.
Negotiation and condemnation in this
latter type of situation must be based
on a current appraisal.

(p) Supplemental agreements. Modifica-
tion of existing leases will be in the
form of supplemental agreements and
will be prepared, executed, and distrib-
uted in the manner prescribed for the
original lease. Where a supplemental
agreement provides for an increase in
space at an increased rental, the sup-
plemental agreement should contain
appropriate recitals of this fact, and
provide that the Government, there-
after, may, upon 30 days notice, par-
tially reduce, or discontinue, the use of
the space covered by either the supple-
mental agreement, the basic lease, or
both. Supplemental agreements enlarg-
ing or reducing space will show the
total area and rental comprising the
basic lease and preceding supplemental
agreements.

(a) Annual review of leases. Annual re-
view of leasing requirements and space
assignments from GSA are to be initi-
ated by the Division or District Engi-
neer not later than one year before the
end of the lease term for each lease.

(1) Special attention will be given by
Division and District Engineers to
leases which expire by their own terms
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and continued occupancy is required at
annual rentals of $50,000 or more. These
leases require approval by the Depart-
ment of Defense and reporting to the
Armed Services Committees of the
Congress by the Chief of Engineers. An
Acquisition Report together with full
justification, as set forth in §644.135(a),
in support of each lease (or project cov-
ered by more than one lease) must be
furnished. For leases in which it is not
clear whether Title 10 reporting is re-
quired, DAEN-REA-L will be informed
of the facts for decision. Attention will
be given also to existing leases having
annual rentals between $30,000 and
$50,000. It is probable that current ap-
praisals will indicate annual rental
rates in excess of $560,000 and, therefore,
require a title 10 report.

(2) If the using command anticipates
that there will be further need for the
leased property, and the total esti-
mated rentals to be paid by the Gov-
ernment, excluding utilities and serv-
ices, for the additional period, plus the
cost of restoration, will exceed, 50 per-
cent of the estimated current market
value of the property, DAEN-REA-L
will be informed of all details in order
that the review required by paragraph
1-8, AR 405-10, may be made. Only esti-
mated future rent payment is to be
considered and not the rental paid in
the past for the property. In applying
this formula, if the period of future use
cannot be ascertained but it is likely
that a property will be used for a long
period of time, use a period of five
years for calculations.

(r) Lease renewals and extensions. (1)
Lease entered into under authority of
the annual appropriation acts may in-
clude a provision for automatic re-
newal after expiration of the initial
term subject to the availability of ap-
propriated funds. However, if the prop-
erty is still needed after lease expira-
tion, a new lease is required and the
old lease will not be extended by sup-
plemental agreement for the new term.
Where the lease requires notice in writ-
ing to be given to the lessor to exercise
the option of renewal, notice will be
served by the use of ENG Form 221, No-
tice of Renewal of Contract or Lease,
in accordance with the terms of the
lease. The notice, properly addressed,
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will be sent by certified mail, with re-
turn receipt requested. Adequate time,
in addition to the number of days spec-
ified in the lease, will be allowed for
delivery to, and receipt by, the lessor.
The Division or District Engineer will
maintain adequate records to assure
prompt service of notice to avoid the
lapse of leases.

(2) No lease will be renewed or kept
in existence unless it has been adminis-
tratively determined, through adver-
tising or otherwise, that other suitable
property at a lower rental is not ob-
tainable. At all times, and in par-
ticular during the lease renewal review
period, the Division or District Engi-
neer will take cognizance of the avail-
ability of property in the area of the
using service that is Government-
owned, or property under GSA control.

(s) Payment of rents. (1) One of the
most important factors involving good
relationships between the Government
and the lessor is the prompt payment
of the rent. Under existing regulations,
the rent is paid by the using com-
mands. The Division or District Engi-
neer makes rental payments for leases
when the Corps is the using service and
for recruiting facilities, since the Chief
of Engineers is the Department of De-
fense Executive Agent for recruiting
facilities acquisition. It is therefore ap-
propriate for the Division or District
Engineer to inquire periodically of the
using commands whether delays in
processing payments are encountered.
If payments are not being made within
seven working days after payment is
due, appropriate action will be taken
to correct the delay; if no action is
taken after a reasonable time allowed
for correction of procedures, DAEN-
REA-L will be informed fully of the
facts and an investigation will be con-
ducted.

(2) Prior to payment, the Division or
District Engineer, or his designee, will
certify for submission to the Dis-
bursing Officer that the leased prop-
erty was occupied or available for use.
The following certification, contained
on Standard Form 1166, Voucher and
Schedule for Payments, is used:

I hereby certify that the leases identified
hereon were in effect for the month (or other
period) indicated, and that the space was oc-
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cupied, or available for use, by the Depart-
ment of the Army.

§644.137 Maneuver agreements.

Joint training exercises or maneu-
vers are conducted by elements of the
Department of Defense. Land use re-
quirements vary with the exercise ob-
jectives and the force elements which
participate. The Corps participates in
the planning and acquires rights to use
land and other facilities for Depart-
ment of the Army exercises. The cur-
rent Memorandum of Understanding by
Department of the Army, United
States Readiness Command
(USCINCRED), and United States
Army Forces, Readiness Command
(USCINCARRED) on acquisition of ma-
neuver rights for United States Readi-
ness Command (USREDCOM) Joint
Training exercises is included as Fig-
ure 5-13 in ER 405-1-12. This Memo-
randum covers timing of requests for
preliminary surveys, real estate stud-
ies, funding and acquisition of maneu-
ver rights. The Corps also responds to
requests from other Department of De-
fense commands for maneuver rights,
and the same procedure is envisioned
although no Memoranda of TUnder-
standing have been entered into. Upon
receipt of a request for real estate serv-
ices, an estimate of the funds required
for the report should be forwarded to
the using command.

(a) Procedures. The appropriate Divi-
sion or District Engineer will be re-
sponsible for mnegotiating maneuver
agreements and short-term leases and,
after the maneuver is completed, will
be responsible for negotiating restora-
tion settlements and/or releases, as ap-
propriate. Real estate acquisition will
be in the form of agreements with land-
owners, granting the right to conduct
maneuvers at a given time, or periodi-
cally. Short-term leases for exclusive
use may also be acquired for special
areas (such as headquarters areas,
radio relay sites, base camp sites, field
hospital sites and supply dumps), and
buildings needed for warehouses, ord-
nance shops and similar purposes di-
rectly related to the maneuver. Per-
mits will be obtained to cover the use
of lands under the jurisdiction of an-
other Government department or agen-
cy.
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(b) Claims and restoration. Notwith-
standing the assignment of restoration
responsibility, understanding may be
reached with the maneuver director at
field level whereby the command will
assume responsibility for settlement of
real estate damages using claim funds.
However, in instances where the dam-
age exceeds the monetary claims juris-
diction of the Army Commander pursu-
ant to AR 27-20 and is cognizable as a
contractual obligation under the ma-
neuver permit, settlement will be ac-
complished by the Division or District
Engineer either by supplement to the
permit or by processing a claim under
AR 405-15 (see §552.16 of this chapter)
since the Division or District Engineer
can usually accomplish settlements
more quickly for claims in excess of
that amount. Therefore, it should be
suggested to the maneuver director
that all claims, cognizable as a con-
tractual obligation, in excess of his
monetary claims jurisdiction be han-
dled by the Division or District Engi-
neer. Funds appropriated for field exer-
cises and maneuvers are allotted to
Army Commanders and include admin-
istrative costs. The reporting require-
ments included in Figure 5-13 in ER
405-1-12 will be established by the Chief
of Engineers upon receipt of a specific
request from the using command to ac-
quire maneuver rights.

§644.138 Family housing leasing pro-
gram.

Section 515 of Pub. L. 84-161 (69 Stat.
324), as amended by Pub. L. 95-82, ap-
proved 1 Aug 1977, authorizes the ex-
penditure of an average of $280 per
month for each military department
for housing facilities in the United
States (other than Alaska and Hawaii)
and in the Commonwealth of Puerto
Rico, and an average of $350 per month
for each military department for hous-
ing facilities in Alaska, Hawaii and
Guam. In both cases the maximum
rental rate per unit per month includ-
ing utilities, operations and mainte-
nance is $450. These rental figures are
subject to change each year in the an-
nual Military Construction Authoriza-
tion Acts. Updated rental figures
should be obtained from the current
MCA Act. The Department of Defense
allocates to each department of the
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military the number of units it can ac-
quire pursuant to the authorization,
and each year Division and District En-
gineers are informed of the unit alloca-
tions by the Chief of Engineers.

(a) Leasing requests. The Departments
of the Army and Air Force direct their
requests for the leasing of family hous-
ing units to the Division or District
Engineer. Each military element in-
volved has the responsibility of main-
taining the national rental average.
Each command prescribes the proce-
dures to be followed in acquiring fam-
ily housing units. Such procedures
which include size of accommodations
and maximum rental rate will be fol-
lowed by the Division or District Engi-
neer.

(b) Use of available housing. Priority
shall be given to the leasing of ade-
quate Federal Housing Administration
(FHA) and Veterans Administration
(VA) held units to the extent that such
units may be available at locations
which are granted lease allocations.
FHA Form 2372A, as modified, will be
used in leasing FHA housing for use as
public quarters by military personnel.
A similar form, modified as needed,
will be used for VA held housing units.

(c) Nondiscrimination provision. All
leases for family housing units which
are executed on behalf of the United
States shall contain the following non-
discrimination clause:

It is understood and agreed that the Gov-
ernment will assign the demised premises to
military personnel in accordance with Exec-
utive Order 11063, dated 20 November 1962,
which provides that housing and related fa-
cilities shall be available without discrimi-
nation among tenants because of race, color,
creed, sex or national origin.

(d) Pest control. In agreement with
the lessor, whenever possible, the les-
sor will affirmatively assume responsi-
bility for pest control in family hous-
ing units. The following clause will be
included in family housing leases:

It is understood and agreed that the lessor
will be responsible to provide pest control
measures and pesticides, which conform to
local health department regulations, to keep
the premises free from pests and in a
tenantable condition.

It is intended that the occupant will
maintain the leased premises in a clean
and sanitary condition in conformance
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with normal standards of good house-
keeping, and that the lessor will fur-
nish leased housing in pest-free condi-
tion and maintain the premises free of
pest infestation.

(e) Leasing actions. (1) Division and
District Engineers will proceed with
acquiring the family housing units
within the framework of the leasing re-
quests. Care is to be taken to assure
that there are no violations of the
Economy Act, i.e., the net rental will
not exceed 15 percent of the estimated
fee value of the space or building con-
templated for leasing.

(2) At the discretion of the Division
or District Engineer and the Chief of
the Real Estate Division, Standard
Form 2B may be used for family hous-
ing leases, regardless of the rental rate.

(3) Emergency repairs may be accom-
plished in accordance with
§644.135(£)(5).

(f) Supplemental payments. All leases
for family housing units which are exe-
cuted on behalf of the United States
shall contain the following clause pro-
hibiting supplemental payments: ‘“The
Lessor hereby agrees that the rental
consideration specified herein is the
only consideration to be received for
the demised premises and includes pay-
ment for all utilities, maintenance and
services specified herein. No other re-
muneration will be paid by the Govern-
ment’s occupant, members of his fam-
ily, or any other person on their be-
half.”

§644.139 Leases for civil works pur-
poses.

Division and District Engineers and
the Chiefs of the Real Estate Division
are authorized to execute leases, and
renewals of leases, for river and harbor
or flood control purposes, subject to
necessary approvals and clearances.
The provisions of 10 U.S.C. 2662, which
require reporting of certain leases pro-
posals to the Armed Services Commit-
tees of the Congress, do not apply to
leases for civil works.

(a) Approvals required. The following
lease actions for civil works projects
will be referred to DAEN-REA-L for
consideration:

(1) Where the annual rental is in ex-
cess of $50,000.
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(2) Where the leasing involved is for
space for both military and civil func-
tions, and the rental for the portion
used for military purposes is in excess
of $50,000. The report required is cov-
ered in §644.135(a).

(b) Records. The originals of leases for
civil works purposes, together with
supporting data, will be retained at the
Division or District Engineer offices
for site audit in accordance with Sec-
tion 7530, ‘“‘General Accounting Office
Policy and Procedures Manual for
Guidance of Federal Agencies.”

§644.140 Physical protection.

It is essential that the Division or
District Engineer make provision for
the physical protection for all facilities
under Corps control. Coordination with
state, county, and city law enforce-
ment officials as well as the U.S. At-
torney’s Office is required. These offi-
cials should be alerted at the first indi-
cation of possible disturbances. The
U.S. Attorney’s Office should be pro-
vided with an up-to-date list of the lo-
cations of such facilities.

(a) Self-protection plan. Space or prop-
erty controlled by GSA is the responsi-
bility of GSA for physical protection.
In accordance with 41 CFR 101-20.504, a
Facility Self-Protection Plan is to be
established by agencies in GSA-con-
trolled space. This requirement should
be coordinated with appropriate GSA
Regional personnel. A similar plan
should be made operational, where fea-
sible, in other space over which the
Corps has responsibility.

(b) Funding. Space under GSA control
may require protection and the GSA
Regional Offices may not have funds.
In these situations, the facts will be
made known to DAEN-REA-L, accom-
panied by a request for funds. Like-
wise, for Corps leases, funds for phys-
ical protection shall be requested from
DAEN-REP if they are not already
available to the Division or District
Engineer.

§644.141 Alterations and construction
on leased real property.

(a) General. Division and District En-
gineers will be available to the mili-
tary elements for consultation and re-
view of requirements involving con-
struction on leased land or in leased
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space. Detailed instructions are fur-
nished in DOD Directives 4165.12,
4165.16, 4165.20, 4270.24, 5160.58, 7040.2;
DOD Instruction 5305.5; Army Regula-
tions 140-485, 405-10, 415-25, 415-35, 420-
10. Section 644.135(b) covers the re-
quirements of the Economy Act which
are applicable to alterations and con-
struction on leased real property. The
work to be performed must be essen-
tial. Guidelines are furnished as fol-
lows:

(1) The proposed alterations and im-
provements must be advantageous to
the Government in terms of economy,
efficiency, and, where applicable, to
national security.

(2) For office space, the cost should
be less than the cost of other space
that is available and which does not re-
quire alterations or improvements to
any appreciable extent.

(3) Due regard is to be given to the
convenience of the public that is served
and the maintenance and improvement
of safe and healthful working condi-
tions of employees.

(4) Where the proposed temporary
construction at a leased facility has an
estimated cost equal to or in excess of
the current market value of the prop-
erty, the facts will be reported prompt-
ly to DAEN-REA-L.

(b) Initial and subsequent alterations.
(1) Initial alterations to facilities
leased by the Corps are the responsi-
bility of the appropriate Division or
District Engineer.

(2) Effort will be made to include all
required alterations in the rental pack-
age with the lessor performing all of
the work. Careful attention will be
given to possible violations of the
Economy Act. Payment for initial al-
terations may be in a lump sum or by
the month with the rent, provided the
provisions of the Economy Act are
complied with and the alterations costs
are stated separately in the file or in
the voucher.

(3) Alterations or improvements of
any nature in GSA furnished space are
the responsibility of GSA. Under cer-
tain circumstances, GSA may require a
Certificate of Necessity in order to per-
form the required construction.

(4) Although alterations and im-
provements subsequent to occupancy
are not the responsibility of the Corps,
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the Division or District Engineer
should always review subsequent alter-
ation projects to determine whether or
not the limitations of the Economy
Act are applicable. See AR 415-34, AR
415-35, and AR 420-10 for procedures and
instructions.

(c) Army National Guard. No initial al-
terations regardless of cost will be
made to properties leased for the Army
National Guard without prior approval
of the Chief, National Guard Bureau.
(Funds will be made available by the
National Guard Bureau.)

(d) Air Force. All alterations to prem-
ises leased for the Department of the
Air Force, including Air Force Reserve
and Air National Guard Units, are the
responsibility of that Department in-
cluding the issuance of any Certificate
of Necessity for Department of Air
Force elements. The only exception is
the leasing and modification of leased
premises for recruiting facilities.

(e) Recruiting facilities. The Chief of
Engineers, as the Department of De-
fense Executive Agent for recruiting
facilities, is responsible for initial al-
terations for all recruiting facilities lo-
cated on military reservations or
leased by the Corps. This responsibility
includes recruiting offices and recruit-
ing main stations and detachments,
whether single-service or collocated.
However, as to recruiting facilities ac-
quired by GSA, all alterations are the
responsibility of GSA and processing is
accomplished through the Division or
District Engineer.

(f) Permanent construction require-
ments. If permanent construction is to
be placed on land, the Government
must have fee title or acquire title to
the land or a permanent easement
must be secured, with the following ex-
ceptions:

(1) Real property, including land or
buildings, which the Government cur-
rently holds the right to reuse by exer-
cise of the National Security Clause.

(2) Real property, including land or
buildings, which the Government holds
the right to reuse by exercise of a Na-
tional Emergency Use Provision.

Since such rights apply only during the
period or periods of national emer-
gency and are extinguished by the ter-
mination thereof, every effort will be
made to negotiate a lease covering
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such property under terms that would
provide the Government the right of
continuous possession for a minimum
of 25 years.

(3) Real property required for instal-
lation of utility lines and necessary ap-
purtenances thereto, provided a long-
term easement or lease can be secured
at a consideration of $1.00 per term or
per annum.

(4) Real property required for air
bases, provided such property can be
acquired by lease containing provisions
for:

(i) Right of continuous use by the
Government under firm term or right
of renewal for a minimum of 50 years.

(ii) A rental consideration of $1.00 per
term or per annum.

(iii) Reserving to the Government,
title to all improvements to be placed
on the land and the right to dispose of
such improvements by sale or abandon-
ment.

(iv) Waiver by the lessor of any and
all claims for restoration of the leased
premises.

(v) Use of the property for ‘“‘Govern-
ment purposes’ rather than for a spe-
cific military purpose.

(5) Property required for facilities for
the Reserve Components of the Armed
Forces, provided such property can be
acquired by lease containing provisions
detailed in paragraph (f)(4) of this sec-
tion. Whenever possible, the insertion
in a lease of a provision restricting the
use of land to a specific purpose will be
avoided; use a term such as ‘“‘Govern-
ment purposes’’.

(6) Property required for air defense
sites, provided such property can be ac-
quired by lease containing provisions
in paragraphs (f)(4)(ii), (iii), and (iv) of
this section and the right of contin-
uous use by the Government under a
firm term or right of renewal for as
long as required for defense purposes.

(7) Assistant Secretary of Defense
(MRA&L) approval is required when
leases for air bases, Reserve Compo-
nents facilities, or air defense sites can
be obtained containing some but not
all of the above listed provisions. Such
approval is also required for leases for
all other types of installations upon
which permanent construction is to be
placed by the Government when leases
can be obtained containing similar pro-
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visions. In all cases, it must be in the
best interest of the Government to ac-
quire a lesser interest than fee title.

(8) Construction projects estimated
to cost less than $25,000 will not be con-
sidered a permanent construction for
purposes of the above policy.

(g) GSA reimbursement. Reimburse-
ment to GSA for Standard Level User
Charges (SLUC) and other costs inci-
dent to leasing will be in accordance
with the applicable provisions of the
Federal Property Management Regula-
tion.

(h) Nominal rent leases. (1) Where
premises are occupied by the Govern-
ment at a nominal rent or rent-free
basis, any alterations, improvements,
and repairs necessary for occupancy
may be considered as a cost of occu-
pancy, i.e., in lieu of rent, for each year
of the rental term. However, the total
cost of such alterations, improvements,
and repairs, plus the nominal rental,
during any year of the rental term may
not exceed 15 percent of the fair mar-
ket value at the date of the lease, un-
less the total cost plus nominal rental
does not exceed $2,000 per annum.

(2) When rental plus amounts to be
spent by the Government for alter-
ations, improvements, and repairs
total more than $2,000 and more than 15
percent of the fair market value of the
premises at the date of the lease, a Cer-
tificate of Necessity is required.

(3) A Certificate of Necessity is not
required for the cost of installing
equipment, apparatus, appliances, ma-
chinery, fixtures, movable partitions,
etc., which are not intended to become
an integral part of the building and
which may be removed without injur-
ing or defacing the item or the build-
ing. Such property is considered to be
the property of the Government. The
lease or a supplement thereto should
provide for the installation and re-
moval of such equipment, etc.

(4) Under the limitations in 40 U.S.C.
278a, not more than 25 percent of the
net rental for the original lease period,
if less than one year, may be expended
before a lease is actually renewed. If
the whole period, including renewals, is
less than a year, not more than 25 per-
cent of the rent for such whole period
may be expended for alterations, re-
pairs, and improvements (20 Comp.

224



Department of the Army, DoD

Gen. 30; 29 Comp. Gen. 299). Where a
lease, entered into by the Government
for an original term of less than a year,
is renewed for the following fiscal year,
the net rental for the first year of the
rental term, as distinguished from the
original term, is for consideration in
the computation of the amount that
may be paid under the 25 percent limi-
tation, after the lease is actually re-
newed.

(1) Items mot within the purview of the
Economy Act. (1) The limitations in 40
U.S.C. 278a are not applicable to leases
of unimproved land (38 Comp. Gen. 143).

(2) Where fixtures, alterations, and
improvements are of such characters to
be of a temporary nature, and are not
permanently attached to the realty so
as to prevent removal thereof without
destroying their usefulness or dam-
aging them or the realty, they do not
constitute alterations or improvements
of the leased premises within the
meaning of 40 U.S.C. 278a and therefore
do not fall within the 25 percent limita-
tion of that Act. Title to such tem-
porary fixtures, alterations, and im-
provements remains in the Govern-
ment (18 Comp. Gen. 144; 20 Comp. Gen.
105).

(3) Upon termination of leases, res-
toration of leased premises to the
original condition is not considered an
alteration within the purview of 40
U.S.C. 278a.

(4) When the Government is required
by the terms of the lease to maintain
the leased premises, such maintenance,
together with the cost of such improve-
ments and alterations as may be made
by the Government, may not exceed
the 25 percent restriction of the Act.

(5) Leaseholds acquired through con-
demnation proceedings are excluded
from the purview of the Act of 30 June
1932, as amended (40 U.S.C. 278a).

(j) Architectural Barriers Act. The Ar-
chitectural Barriers Act of 1968 (Pub.
L. 90-480), 82 Stat. 718, 142 U.S.C. 4151,
et seq., as amended, requires that when
Federal funding is used in the design,
construction, or alteration of certain
buildings or facilities, the buildings or
facilities must be designed, con-
structed or altered to insure that phys-
ically handicapped persons will have
ready access to, and use of, such build-
ings. In the Corps’ leasing program,
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when Federal funds are used to make
improvements to leased premises, it is
necessary that the plans and specifica-
tions for the construction or alteration
work be approved in accordance with
guidelines published by the American
National Standards Institute (ANSI),
as implemented by DOD Construction
Criteria Manual 4270.1-M, Section 5-1.6.

§644.142 Lease forms and instructions.

ENG Form 856 will be used for Corps
of Engineers leases in the United
States and possessions, and overseas,
for the leasing of unimproved land.
ENG Form 527 is recommended for
leases of improved property in overseas
areas. Standard Forms 2, 2A, or 2B
(short form) will be used for all Corps
of Engineers leases of improved prop-
erty in the United States and posses-
sions. Standard Form 2B is limited to
rentals not exceeding $3,600 per annum.
The General Provisions are on the re-
verse side of the short form lease.

(a) Mandatory clauses. The following
clauses must be included in all Corps of
Engineers leases:

(1) Officials Not to Benefit clause
(para 15 of ENG Form 527) is required
by 18 U.S.C. 431.

(2) Gratuities clause (para 16a of ENG
Form 527) is required by 5 U.S.C. 174d.

(3) Covenant against Contingent Fees
(para 14, ENG Form 527) is required by
10 U.S.C. 2306(b).

(4) An Examination of Records clause
(para 17, ENG Form 527) is required by
10 U.S.C. 2313(b). Exceptions to the use
of this clause in 10 U.S.C. 2313(c) are
permitted when the contractor is a for-
eign Government or agency thereof, or
when the laws of the country involved
preclude it. Also, if the Head of the
Agency determines, with the concur-
rence of the Comptroller General, that
the use of the clause would not be in
the public interest, it may be omitted
in leases covering land in foreign coun-
tries.

(6) The Nondiscrimination clause
(Executive Order 11063, dated 20 No-
vember 1962) is required in all leases in
the United States. It is desirable, but is
not considered mandatory in overseas
leases.

(b) Hold harmless clauses. ‘“‘Hold harm-
less’ clause will not normally be added
to the lease forms. Where lessors insist
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upon such a clause, however, the fol-
lowing is suggested for use: ‘“The Les-
sors (licensors) shall not be responsible
or liable for injuries to persons or dam-
age to property when such injuries or
damage are caused by or result from
the Government’s use of the premises
under the terms of this agreement and
are not due to the negligence of the
Lessors.”

(c) Escalator clauses. In those cases
where a lessor expresses an unwilling-
ness to enter into a lease, extending for
a number of years, with a rental con-
sideration that includes a fixed amount
for utilities, the following clause may
be inserted in the standard lease:

After the first term of the lease, the Lessor
or the Government may, by giving notice at
lease 90 days prior to the anniversary date of
the lease, request an adjustment in rental
payments based on an increase or decrease in
the cost of utilities. The request must be
supported with full justification to include
documentary evidence of actual utility costs
incurred by the Lessor which are in excess of
the amounts estimated at the beginning of
the lease term. The requested adjustment in
rent will be subject to negotiation, and if
granted, will be provided by a Supplemental
Agreement to this lease.

ACQUISITION OF RIGHTS-OF-ENTRY

SOURCE: Sections 644.155 through 644.157 ap-
pear at 44 FR 31125, May 30, 1979, unless oth-
erwise noted.

§644.155 General.

Sections 644.1556 through 644.157 de-
scribe the procedures of the Corps of
Engineers relative to obtaining rights-
of-entry on lands for both military and
civil works projects and in the Corps’
acquisition programs for other Federal
Government agencies. These proce-
dures are applicable to all Division and
district Engineers having real estate
responsibilities.

§644.156 Definition.

A right-of-entry is a bare authority
to do a specified act or series of acts
upon non-Government-owned property
or non-Government-controlled prop-
erty without acquiring any estate or
interest therein. The principal effect of
a right-of-entry is to authorize an act
which, in the absence of the right-of-
entry, would constitute a trespass. The
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written instrument furnishes evidence
of the permission granted to the gov-
ernment and the obligations, respon-
sibilities, and liabilities assumed by
the Government. It does not authorize
any uses of the property by the Govern-
ment other than those specified in the
instrument.

§644.157 Procedures.

(a) ENG Form 1258, Right-of-Entry
for Survey and Exploration, will be
used to obtain authority from the
owner of lands to be used for the pur-
pose of making surveys, test borings,
and other exploratory work as may be
necessary to complete the particular
investigation.

(b) ENG Form 2803, Right-of-Entry
for Construction, will be used to obtain
authority from the owner of lands to be
used for construction purposes when all
of the following conditions apply:

(1) A Real Estate Directive has been
issued on an Army (military) or Air
Force project, or the Chief of Engineers
has approved acquisition in connection
with a civil works project or for an-
other Government agency.

(2) The construction schedule does
not allow sufficient time to secure the
right of possession by normal acquisi-
tion procedures.

(c) Upon execution of an ENG Form
2803, a copy thereof shall be forwarded
to HQDA (DAEN-REA-L) WASH DC
20314 on Army Military and Air Force
acquisitions, and in all other cases to
HQDA (DAEN-REA-P) WASH DC 20314,
together with a proposed schedule of
final acquisition of the necessary inter-
ests in real estate. If final acquisition
is not contemplated within six months
from the date of the right-of-entry, an
explanation should also be furnished as
to the reason for the delay.

(d) Division and District Engineers
may modify ENG Forms 1258 and 2803,
where necessary, to meet requirements
of landowners, provided such modifica-
tions do not increase the scope of the
liability or responsibility of the Gov-
ernment over that contained in the
standard forms.

(e) It is necessary to recognize not
only the effects of entry upon a par-
ticular parcel of land, but also the ef-
fects of the passage of any vehicle
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(land, air, or water) on the area tra-
versed. All possibilities of disturbing
effects on the countryside shall be con-
sidered and routes selected to elimi-
nate or minimize such disturbances.

(f) Any cash settlements in lieu of
restoration for damages, incurred
under ENG Forms 1258 and 2803, will be
consummated by supplemental agree-
ment in accordance with subpart I.

PROCUREMENT OF OPTIONS PRIOR TO
REAL ESTATE DIRECTIVES (MILITARY)

SOURCE: Sections 644.165 through 644.168 ap-
pear at 44 FR 31125, May 30, 1979, unless oth-
erwise noted.

§644.165 Purpose and scope.

Sections 644.165 through 644.168 de-
scribe the procedures relating to the
procurement of options to purchase
real estate interests for Army or Air
Force military requirements prior to
the issuance of a real estate directive.
These procedures are applicable to all
Division and District Engineers having
military real estate responsibility.

§644.166 Authority and applicability.

(a) Authority. Subsections (a) and (b)
of section 2677 of title 10, United States
Code, as amended by section 707 of the
Act of Congress approved October 27,
1971 (85 Stat. 412), provide that:

(1) The Secretary of a military de-
partment may acquire an option on a
parcel of real property before or after
its acquisition is authorized by law, if
he considers it suitable and likely to be
needed for a military project of his de-
partment.

(2) As consideration for an option so
acquired, the Secretary may pay from
funds available to his department for
real property activities, an amount
that is not more than five percent of
the appraised fair market value of the
property.

(3) For each six-month period ending
on June 30 or December 31, during
which he acquires options under para-
graph (a) of this section, the Secretary
of each military department shall re-
port those options to the Committees
on Armed Services of the Senate and
House of Representatives.
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(b) Applicability. (1) Where land is
needed for proposed construction and
the siting of said construction is firm.

(2) When there is a definite indica-
tion of material enhancement in value
due to change, or proposed change, in
use by the land owner, price increase
due to publicity given to contemplated
Government acquisition, or abnormal
increases in market value.

(3) Where there is a definite possi-
bility of private construction which
would constitute obstructions in exist-
ing or proposed glide angle planes and
transitional planes at air bases.

§644.167 Implementation.

When a District or Division Engineer
determines that any of the conditions
described in §644.166(b) exist in connec-
tion with any proposed land acquisi-
tion project for military purposes not
yvet authorized by law, or if authorized,
not yet covered by a real estate direc-
tive, he will initiate the following ac-
tions:

(a) Planning report. A planning report
will be developed and submitted in ac-
cordance with Subpart A. The report
will include the purpose for which the
property is ‘‘likely to be needed’; the
estimated probable increase in value, if
applicable; and the justification for ne-
gotiating for options under the author-
ity cited in §644.166. The report will
identify any real estate planning re-
ports previously prepared which in-
cluded the land in question. Any future
planning reports relating to the same
land will contain appropriate ref-
erences to this report.

(b) Property identification. Upon re-
ceipt of authority to acquire options
and determination that funds are avail-
able, the District or Division Engineer
will obtain and verify ownership data.
If it is deemed necessary, title evidence
may be obtained in accordance with
§§644.61 through 644.72.

(c) Appraisal. Detailed tract apprais-
als will be prepared in accordance with
subpart B.

(d) Procurement of options. (1) Nego-
tiations for the option will be in ac-
cordance with procedures outlined in
§§644.83 through 644.85, except that
ENG Form 2926, Option to Purchase
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Real Property, will be used. An at-
tempt should be made to include a pro-
vision in the option giving the Govern-
ment the right to acquire all or part of
the land covered by the option where
the land held in a single ownership can
be separated into definable parcels and
the possibility exists that, as planning
is developed, the entire tract will not
be required.

(2) The following instructions for the
use of ENG Form 2926 will be followed:

(i) Insert amount to be paid for the
option privilege. This amount cannot
exceed five percent of the appraised
value.

(ii) If the land has been separated
into definable parcels in accordance
with paragraph (d)(1) of this section,
the option should describe each parcel
and provide for a separate purchase
price inclusive of any severance dam-
age, as well as an agreed purchase price
for the entire tract. The amount to be
paid for the option privilege will be ap-
portioned among the separate parcels.

(iii) The expiration date of the option
on unauthorized projects should be far
enough in advance to permit the inser-
tion of a land acquisition line item in
the next available budget; enactment
of legislation; apportionment of funds
by the Office of Management and Budg-
et; clearance within the Department of
Defense; clearance with the Commit-
tees on Armed Services of the Senate
and House of Representatives, if re-
quired; issuance of a real estate direc-
tive; and allotment of funds.

(iv) Since options obtained under this
section will normally be recorded, ENG
Form 2926 will be acknowledged in the
form used in the jurisdiction in which
the real property is located.

(e) Report. When all options within
the approval area have been acquired,
and prior to their being exercised by
the Government, a report will be made
to HQDA (DAEN-REA-L) WASH DC
20314 including, but not limited to, the
following items:

(1) Project identification.

(2) Directive authorizing acquisition
of options.

(3) Number of tracts optioned.

(4) Expiration date of options.

(5) Total acreage optioned.

(6) Total amount to be paid if options
are excercised.
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(7) Total amount paid for option
privilege.

(8) One copy of each option.

(9) One copy of each appraisal.

§644.168 Exercise of options.

Upon issuance of a real estate direc-
tive for acquisition of the optioned real
property, the District or Division Engi-
neer will exercise the option and pro-
ceed with the acquisition in accordance
with the procedures outlined in §§644.61
through 644.88.

Subpart D—Relocation Assistance
Program
§644.175 Cross Reference.

See part 641 of this chapter for the
regulations on the relocation assist-
ance program.

[44 FR 3212, Jan. 15, 1979. Redesignated at 44
FR 35219, June 19, 1979]

Subpart E [Reserved]
Subpart F—Disposal

SOURCE: 45 FR 71266, Oct. 27, 1980, unless
otherwise noted.

§644.311 General.

Subpart F sets forth general author-
ity, responsibilities, procedures, meth-
ods, and guidance for the performance
of real property disposal functions.

§644.312

Subpart F is applicable to Division
and District Engineers having real es-
tate responsibilities.

Applicability.

§644.313 Authority.

The major portion of real property
disposal actions performed by the
Corps of Engineers is predicated on au-
thority derived from the Federal Prop-
erty and Administrative Services Act
of 1949, as amended (40 U.S.C. 471, et
seq.), hereinafter referred to as the Fed-
eral Property Act, and the rules, regu-
lations and delegations of authority
issued by the General Services Admin-
istration (GSA) thereunder. Other au-
thorities relating to the disposal of
military real property are found in AR
405-90. The Army and Air Force Basic
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Real Estate Agreements covering dis-
posal of Air Force real estate are found
in AR 405-5 and AFR 87-15.

§644.314 Rules and regulations of the
General Services Administration
(GSA).

Under the rules, regulations and dele-
gations of authority issued by GSA
under the Federal Property Act, the
military departments are authorized to
dispose of the following:

(a) Real property under its control
(except land withdrawn or reserved
from the public domain), together with
the improvements thereon and related
personal property, which has a value of
less than $1,000.

(b) Leases, permits, licenses, ease-
ments, or similar interests, including
Government-owned improvements on
the premises, unless it is determined
that the interest should be included
with the disposal of other property
being reported to GSA for disposal.

(c) Fixtures, structures, and improve-
ments of any kind to be disposed of
without the underlying land.

(d) Standing timber and embedded
gravel, sand, and stone to be disposed
of without the underlying land.

§644.315 Disposal priorities.

Consistent with the best interest of
the United States and with applicable
laws and regulations, the following pri-
orities should be followed in disposing
of real property no longer needed by
the Departments of the Army and Air
Force:

(a) Transfer to other Department of
Defense agencies and the U.S. Coast
Guard.

(b) Transfer to other Federal agen-
cies.

(c) Conveyance to eligible non-Fed-
eral agencies.

(d) Sale to the public.

§644.316 Environmental
ations.

consider-

The National Environmental Policy
Act of 1969 (NEPA), as amended, (42
U.S.C. 4321 et seq.) directs that a five
point Environmental Impact State-
ment (EIS) be prepared, circulated
among interested Federal, State and
local agencies, and filed with the Envi-
ronmental Protection Agency (EPA)

§644.317

before a major Federal action is taken
which affects the quality of the human
environment. This may include some
disposals. No major disposal action will
be undertaken where the Corps of Engi-
neers is the disposal agency, or is act-
ing for the disposal agency, until the
required EIS has be submitted to the
EPA unless a ‘“‘Finding of No Signifi-
cant Impact’” (FONSI) has been pre-
pared for the action, or if the action is
classified as a ‘‘categorically excluded”
item because it has no significant ef-
fect on the environment. The Environ-
mental Assessment is subject to review
and approval in accordance with in-
structions found in AR 200-1 and AR
200-2 (to be printed) for military real
property disposal, and the forthcoming
Engineer Regulation for civil works
real property disposal. Where property
is reported to GSA for disposal, GSA is
responsible for compliance with NEPA.

§644.317 Preserving historic land-
marks and properties.

Purposes of the National Historic
Preservation Act of 1966, as amended,
(16 U.S.C. 470) and Executive Order
11593, Protection and Enhancement of
the Cultural Environment (13 May 1971)
will be set forth in subpart H (to be
published) and the authorities there
cited also apply to the disposal of real
property. Specific policy guidance in
connection with disposals having his-
toric significance is published in AR
200-1 and AR 40590 for military real
properties and in ER 1105-2-460 for civil
works real properties.

(a) The Criteria of Adverse Effect on
eligible properties may occur under
conditions which include but are not
limited to:

(1) Destruction or alteration of all or
part of a property.

(2) Isolation from or alteration of the
property’s surrounding environment.

(3) Transfer or sale of a property
without adequate conditions or restric-
tions regarding preservation, mainte-
nance, or use.

(b) It is normally intended that the
agency responsibilities under Section
106 of the National Historical Preserva-
tion Act of 1966 and Executive Order
11593 run concurrently with the NEPA
review process. However, obligations
pursuant thereto are independent from
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NEPA requirements and must be com-
plied with even when an environmental
impact statement is not required.

§644.318 Compliance with State Coast-
al Zone Management Programs.

Subpart H will outline the provisions
of the Coastal Zone Management Act of
1972, as amended (16 U.S.C. 1451 et seq.).
These provisions also apply to the dis-
posal of land or water resources when
the action is subject to the Federal
consistency requirements of the Act
and when the disposal is consistent
with an approved state management
program.

§644.319 Protection of wetlands.

The requirements of Executive Order
11990, Protection of Wetlands, 42 FR
26961, (24 May 1977) are applicable to
the disposal of Federal lands and facili-
ties, and the policy and procedures im-
plementing the Order will be set forth
in subpart H (to be published).

§644.320 Floodplain management.

The requirements of Executive Order
11988, Floodplain Management, 42 FR
26951, (24 May 1977) and its implementa-
tion will be outlined in subpart H (to
be published). In accordance with ER
1165-2-26, paragraph 13, when civil
works property in floodplains is pro-
posed for disposal to non-Federal pub-
lic or private parties, the Corps of En-
gineers shall reference in the convey-
ance those uses that are restricted
under Federal, State and local flood-
plain regulations and attach other re-
strictions to uses of the property as
may be deemed appropriate.

§644.321 Nondiscrimination covenant.

As required by Section 101-47.307-2 of
the Federal Property Management
Regulations (FPMR), substantially the
following covenant will be included in
all deeds or other disposal instruments
to public bodies when the sale is nego-
tiated under section 101-47.304.9(4) of
the FPMR:

The grantee convenants for itself, its heirs,
successors, and assigns and every successor
in interest to the property hereby conveyed,
or any part thereof, that said grantee and
such heirs, successors, and assigns shall not
discriminate upon the basis of race, color, re-
ligion, age, sex, handicap, or national origin
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in the use, occupancy, sale, or lease of the
property, or in their employment practices
conducted thereon. The convenant shall not
apply, however, to the lease or rental of a
room or rooms within a family dwelling unit;
nor shall it apply with respect to religion to
premises used primarily for religious pur-
poses. The United States of America shall be
deemed a beneficiary of this convenant with-
out regard to whether it remains the owner
of any land or interest therein in the locality
of the property hereby conveyed and shall
have the sole right to enforce this covenant
in any court of competent jurisdiction.

§644.322 Disposition of proceeds from
disposal.

(a) Land and Water Conservation
Fund. Except as provided in paragraphs
(b) and (c) of this section and unless
otherwise obligated by existing or fu-
ture acts of Congress, all proceeds re-
ceived from any civil works project dis-
posal of surplus real property or re-
lated personal property under the Fed-
eral Property Act, shall be covered into
the land and water conservation fund
in the Treasury of the United States
(16 U.S.C. 460L-5(a), FPMR Section 101-
47.307-6). This includes the net proceeds
from the sale of timber and structures.

(b) Department of Defense Family
Housing Management Account. Section
501(b) of Pub. L. 87-554, as amended, 42
U.S.C. 1594a-1, provides that the pro-
ceeds from the disposal of family hous-
ing of the Department of Defense, in-
cluding related land and improve-
ments, shall be transferred to Family
Housing Management Account, De-
fense. This does not include civil works
housing, or houses on land acquired for
military purposes unless the housing
was specifically acquired to house mili-
tary personnel. This means that excess
military family housing and related
land and improvements should be re-
ported to GSA on Standard Form 118
separate and apart from Reports of Ex-
cess for other portions of an excess in-
stallation. Particular care should be
taken to ensure that the following
statement be included in each such re-
port of excess to GSA:

Net proceeds from the sale of family hous-
ing, including related land and improve-
ments, shall be remitted to the Department
of Defense for deposit to Family Housing
Management Account, Defense (97 X 0700).
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(c) Proceeds from sale or transfer of
property acquired. Under section 5 of the
Act of 13 June 1902, as amended (33
U.S.C. 558), the proceeds from a sale or
transfer of buildings or other improve-
ments on river and harbor improve-
ment projects may be credited to the
appropriation for the work for which
the property was acquired. Buildings or
other improvements, including timber,
which are on nonexcess land come
within the purview of this law. Where
both land and buildings or other im-
provements are excess, proceeds from
the sale of land and buildings, or either
one, will be deposited in the land and
water conservation fund as provided in
paragraph (a) of this section.

§644.323

Wherever the words ‘“‘man’’, ‘“men’’,
or their related pronouns appear in this
subpart, either as words or as parts of
words (other than when referring to a
specific individual), they have been
used for literary purposes and are
meant to include both female and male
sexes.

§§ 644.324-644.325

Neutral language.

[Reserved]

PROCEDURE FOR PLACING REAL
PROPERTY IN EXCESS STATUS

§644.326 Army military real property.

Military real property, including in-
dustrial real property, under the con-
trol of the Department of the Army
will be placed in excess status as out-
lined in AR 405-90.

§644.327 Air Force military real prop-
erty.

Military real property under the con-
trol of the Department of the Air Force
will be placed in excess status as out-
lined in AFR 87-4.

§644.328 Army military leased prop-
erty.

(a) Department of the Army com-
mand installations or parts thereof
held by lease, permit, or other similar
right of occupancy, excess to the needs
of the using service will be reported di-
rect to the Division of District Engi-
neer for disposition wherever essential
continuing operations of the installa-
tion will not be adversely affected, and

§644.329

the annual rental does not exceed
$50,000.

(b) Division Engineers are authorized
to make the finding that leased real es-
tate of the Corps of Engineers, where
essential continuing operations of the
installation are not adversely affected,
and the annual rental does not exceed
$100,000, is excess and to take necessary
action to cancel or otherwise dispose of
leases.

(c) Any leased command real estate
not coming within the category out-
lined in paragraphs (a) and (b) of this
section will not be considered by the
Division Engineer as excess until no-
tice is received from the Chief of Engi-
neers (COE) that the property has been
placed in excess status in accordance
with AR 405-90.

§644.329 Army civil works real prop-
erty.

(a) Fee-owned land and easements. (1)
Action by Division/District Engineer
(DE). When the DE is of the opinion
that real property acquired in fee or
easement for a civil works project is no
longer required for such purpose, he
will submit a report and recommenda-
tion to HQDA (DAEN-REM) WASH DC
20314, accompanied by:

(i) A brief description of the char-
acter or nature of the land with an ap-
propriately marked map showing the
approximate acreage consideration to
be excess. Detailed perimeter descrip-
tions need not be procured or furnished
with the report and recommendation
for excessing.

(ii) Description of buildings and im-
provements.

(iii) Information as to circumstances
that might hinder or prevent disposi-
tion, e.g. remoteness of location, unfa-
vorable topography, and lack of legal
access.

(iv) Information as to when and how
the property was acquired.

(v) Information as to the estate
which the Government has in the land,
reservations and exceptions in and to
the Government’s title, and out-
standing interests granted by the Gov-
ernment or reserved or excepted in the
acquisition of the land, will be stated
with particularity. The map or plat
will delineate any grant, exception or
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reservation, such as telephone, tele-
graph, electric transmission, oil, gas,
and water lines.

(vi) Purchase price of lands (estimate
if only a portion of original tract),
buildings and improvements acquired
with the lands, and the cost of build-
ings and improvements, if any, con-
structed by the United States.

(2) Action by the Office of the Chief of
Engineers. When the value of an ease-
ment interest reported pursuant to
(a)(1) of this section does not exceed
$1,5600, OCE will make the final deter-
mination of excess and authorize ac-
tion accordingly. In the case of fee-
owned land regardless of value, or ease-
ment interests having a value in excess
of $1,5600, when OCE finds that no re-
quirement for the property exists, a
recommendation will be made to the
Secretary of the Army that authority
be granted for disposal of the property.

(b) Leaseholds. When the DE is of the
opinion that real property acquired by
lease for a civil works project is no
longer required for such purpose, and
after screening the property for other
Federal requirements in accordance
with §§644.333 through 644.339, he will
take necessary action to terminate the
lease in accordance with the procedure
outlined in §§644.444 through 644.471.

§§ 644.330-644.332 [Reserved]

SCREENING, REASSIGNMENT AND
TRANSFER OF REAL PROPERTY

§644.333 Screening for defense needs.

Real property which becomes excess
to the needs of any element of the
Army or Air Force will be screened
against requirements of other Depart-
ment of Defense (DOD) agencies and
the U.S. Coast Guard in order to pro-
mote and obtain the most efficient and
complete utilization of real property
before disposing of it.

(a) Procedure for screening Army mili-
tary property. Screening for defense re-
quirements with respect to base clo-
sures publicly announced by the Sec-
retary of Defense or Secretary of the
Army which result in excessing of real
property will not be accomplished un-
less directed by HQDA (DAEN-ZCI)
Washington DC 20314. Instructions to
screen will be included in the disposal
directive transmitted to the DE when
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such action is desired. In the absence of
such instructions, it is presumed that
DOD has negatively evaluated all pos-
sible requirements of DOD agencies be-
fore making the public announcement.

(1) Fee-owned land. Screening is re-
quired in all other cases unless specifi-
cally directed otherwise. Property will
be screened simultaneously against
other Army requirements, and for
Navy, Air Force, Coast Guard, and De-
fense agency requirements. The prop-
erty should also be screened against
known Department of the Army Civil
Works requirements.

(i) The DE will dispatch a screening
message promptly upon receipt of an
excess directive or recommendation
pursuant to AR 405-90. The sample
screening message in ER 405-1-12 at
Figure 11-1, or a letter similar in form
and content will be used without sub-
stantial deviation.

(ii) All action addressees and parties
listed for information on Figure 11-1 in
ER 405-1-12 will be included, except
that Air Force real property in Hawaii
will be screened with the Commander-
in-Chief, Pacific Air Forces, in lieu of
HQ, USAF. The appropriate major
Army command, when not the using
command, will be listed as an action
addressee.

(iii) In no case will screening be de-
ferred unless authorized by DAEN-
REM. At the expiration of the screen-
ing period (normally 30 days) a report
of results will be forwarded and subse-
quent action initiated as provided in
paragraph (e) of this section.

(iv) For certain cases, most fre-
quently in connection with base re-
alignments or Executive Order 11954
surveys, accelerated screening proce-
dures are set out in AR 405-90.

(2) Capehart and Wherry Housing
Projects. Due to the complicated finan-
cial arrangements under which such
projects are constructed and operated,
the disposal thereof, whether sepa-
rately or as a part of a larger installa-
tion, requires careful study. In order to
assure maximum time in which to dis-
cover and evaluate problems arising in
each of such cases, the DE will notify
HQDA (DAEN-REM) Washington DC
20314, by teletype, immediately upon
receipt of information of an installa-
tion commander’s recommendation of
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excess involving Capehart and acquired
Wherry housing projects. Included with
this notice will be advice on the source
of utilities and any problems of which
the DE may be aware.

(b) Leaseholds, buildings and improve-
ments. Leaseholds, buildings, and other
improvements will not be screened for-
mally within the Department of the
Army (DA). When such property is
made available or disposal under AR
405-90 and §§644.326 through 644.329, it
will be screened by the responsible DE
with the Air Force, Coast Guard, and
Navy and against known Army mili-
tary and civil works requirements
within the Division. Screening with the
Air Force of leaseholds having an an-
nual rental in excess of $50,000 will be
addressed to HQ, USAF. Other Air
Force screening under this subpara-
graph will be with local Air Force in-
stallations. Screening with the Navy
will be addressed to the appropriate
naval district. Screening with the
Coast Guard and Defense agencies will
be with the local representatives of
those agencies. Property under the ju-
risdiction of GSA which has been as-
signed to the DA or Department of the
Air Force (DAF) for use is not subject
to this screening procedure, but the DE
will determine whether such property
would serve any current unfulfilled
real property acquisition directives
pending in his office.

(1) Family housing leases. Family
housing leases under authority of Sec-
tion 515, Pub. L. 84-161, 69 Stat. 352, as
amended and extended, will be termi-
nated promptly upon determination
that the property is excess to the needs
of the using command, without screen-
ing for other requirements.

(2) Limit screening. Screening which
would serve no useful purpose is to be
avoided. Screening of buildings and im-
provements on sites needed for ap-
proved construction should be limited
as construction schedules require. The
DE will take timely action to minimize
additional cost and rental payments
due to screening and may, at his dis-
cretion, limit screening of leaseholds
and improvements to be removed from
the site to informal notices to appro-
priate local Defense agencies. The DEs
are authorized to waive screening of
nonassignable or short term interests

§644.333

in real property when such screening
would serve no useful purpose.

(3) Notice of restoration requirements.
All screening notices of leaseholds and
improvements available for off-site re-
moval will indicate that transferees
will be required to perform necessary
site restoration as a prerequisite to ob-
taining transfer and will reflect the ex-
tent of restoration required.

(c) Procedure for screening civil works
property. Buildings and improvements,
leaseholds, and fee-owned land that
have been determined excess to civil
works requirements in accordance with
this part will be screened with the ap-
propriate major Army and local service
commanders, and with the Navy, Air
Force, Coast Guard, and Defense agen-
cies. (GSA property assigned to the
Army for use is not subject to formal
screening hereunder but will be
screened against known acquisition di-
rectives or requirements in the DE of-
fice.) Except to the extent that DEs de-
termine they are inappropriate, screen-
ing procedures for civil works property
will be the same as for Army military
property.

(d) Screening of Air Force property. HQ,
USAF and the major Air Force com-
mands screen Air Force real property
before authorizing disposal action by
the Corps of Engineers in accordance
with AFR 87-4. DEs will act on requests
for disposal action on buildings and im-
provements and leased property re-
ceived directly from major Air Force
commands which conform with AFR
87-4. Disposal directives on fee-owned
land and easements will be issued by
HQ, USAF and referred through DAEN-
REM.

(e) Report on screening and related ac-
tions. Immediately following the
screening of fee-owned land, the DE
will forward to DAEN-REM a report of
the results of the screening (with com-
ments and recommendations where a
further Army or other Defense require-
ment is indicated). This report will
serve as one of the basis of a deter-
mination whether the property is ex-
cess to the rquirements of the DOD.
Upon dispatch of the screening report,
the DE will proceed with further action
pursuant to §§644.340 through 644.347
and §§644.385 through 644.389. No report
on screening of civil works property is
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required unless there is a request for
transfer or reassignment of the prop-
erty screened.

(f) Property with an estimated value of
350,000 or less. If the property has an es-
timated value of $50,000 or less, the de-
termination that the property is excess
to Army requirements will be made by
the Department of the Army without
referral to DOD, and the Chief of Engi-
neers will direct the DE accordingly.
Upon receipt of this disposal directive,
prompt action will be taken to report
the property to GSA or take other dis-
posal action as appropriate.

(g) Estimated value in excess of 350,000.
If military property has an estimated
value in excess of $50,000, it must be re-
ported to the Armed Services Commit-
tees of Congress pursuant to title 10,
United States Code, section 2662. The
final Army determination of excess and
recommendations to the Assistant Sec-
retary of Defense (MRA&L) to approve
the proposed disposal report to the
Armed Services Committees by the
Chief of Engineers, utilizing Real Es-
tate Disposal Report, ENG Form 2187R,
are combined in a single action. The
Chief of Engineers will advise of DOD
approval of the proposed disposal when
made. Upon receipt of this information
responsible Division and District Engi-
neers will furnish GSA a preliminary
report of excess. The preliminary re-
port of excess will be finalized, upon re-
ceipt of instructions from the Chief of
Engineers. This procedure is also appli-
cable to Air Force disposals. If the pre-
liminary report of excess is sufficiently
complete and accurate, it may be final-
ized by letter or simple statement on
Standard Form 118, Report of Excess
Real Property.

(h) Date of excess for reporting pur-
poses. From the above, it will be noted
that where property has an estimated
value in excess of $100,000, the deter-
mination that the property is excess to
the requirements of the Department of
the Army is, in effect, made concur-
rently with the determination that the
property is excess to the requirements
of the DOD, or is approved for transfer
to another military department. For
all practical purposes, these deter-
minations are best evidenced by the
Assistant Secretary of Defense’s ap-
proval of the proposed disposal. The
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date of approval may be used as the
date the property was determined ex-
cess to Army requirements for report-
ing purposes.

§644.334 Reassignment and transfer
procedures.

Reassignment refers to the changing
of the administrative or command ju-
risdiction of real property from one
command to another within the same
military department. Reassignments
may be accomplished by the Secretary
or the staff without prior approval of
the DOD or the Armed Services Com-
mittees of the Congress. Transfer refers
to changing the jurisdiction for using
and administering real property from
one military department to another.

(a) Reassignment Procedures—Army—
(1) Military. Reassignments of military
real property are accomplished pursu-
ant to a directive from DAEN-REM.
These are not real estate disposal ac-
tions.

(2) Civil works. Reassignments from
civil works to military jurisdiction,
and vice versa, are accomplished pursu-
ant to directive or approval of the Sec-
retary of the Army based on the rec-
ommendations of the Chief of Engi-
neers.

(3) Information required. Information
to support recommendation for re-
assignments of military or civil real
property to another using service of
the Army, or to change the military or
civil accountability within the Corps,
will be furnished by the DE to DAEN-
REM as follows:

(i) Reference to excess directive, if
any.

(ii) Description and map of lands.

(iii) Date, manner, and cost of acqui-
sition of land and improvements.

(iv) Reference to any encumbrances
which might affect the reassignment
and use.

(v) Proposed effective date of reas-
signment.

(vi) Proposed new use.

(b) Reassignment of Air Force property.
The Air Force Staff reassigns real
property within the Department of the
Air Force.

(c) Transfer of military property. Pro-
cedure for transfer among military de-
partments is substantially the same as
for transfer to other Federal agencies,
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and is set forth in §§644.400 through
644.443 and §§644.472 through 644.500.

§644.335 Screening of excess DOD
property for nondefense Federal
agency needs.

(a) Screening by GSA. (1) GSA will
screen all excess real property reported
to it for disposal, to determine whether
the property is surplus to all Federal
agencies.

(2) GSA will screen certain classes of
excess real property which must be re-
ported to it for screening, even though
the Department of the Army will act as
the disposal agency (§§644.348 through
644.367).

(3) Under the FPMR, Federal agen-
cies are allowed 30 days to advise
whether there is a tentative or firm re-
quirement and another 30 days to de-
termine and advise whether the ten-
tative requirement is firm. Where
there is a firm requirement, agencies
are allowed an additional 60 days to
prepare and submit a formal request
for transfer pursuant to FPMR Section
101-47.203-7. The DE should obtain from
GSA information on the status of
screening if advice is not furnished
promptly after expiration of the
screening period.

(b) Screening by Corps of Engineers.
Properties which are not reported to
GSA for disposal or screening will be
screened by the DE with nondefense
Federal agencies at the same time they
are screened with Defense agencies.
Screening of such properties will be
limited to agencies that maintain local
offices and may be done on an informal
basis. The DE may waive screening of
nonassignable and short term interests
in real property when they determine
such screening will serve no useful pur-
pose. When screening discloses no re-
quirement, the property will be deter-
mined surplus and disposed of.

§644.336 Notices to Departments of In-
terior (DI); Health and Human Re-
sources (HHR); Education; and
Housing and Urban Development
(HUD).

Simultaneously with screening under
§644.335 notices of availability will be
given to DI of land suitable for public
park and recreation or an historical
monument site; to HHR and/or Depart-
ment of Education property suitable

§644.340

for educational purposes or to protect
the public health, and to HUD of prop-
erty for housing and related facilities
(Section 101-47.203.5 FPMR). Where
such notice is given, these departments
will be notified promptly, if screening
discloses another Federal requirement
for the property. They will also be no-
tified if there is no other Federal re-
quirement and the property is deter-
mined surplus.

§§644.337-644.339 [Reserved]

CLEARANCES—ARMY MILITARY REAL
PROPERTY

§644.340 Reports to the Armed Serv-
ices committees.

(a) Sections 644.340 through 644.347
describe the responsibilities of the
Chief of Engineers in, and prescribes
procedures for, clearing proposals for
certain leasing and for disposals of
Army real property with the Depart-
ment of Defense and the Armed Serv-
ices Committees of the Senate and
House of Representatives. (The Air
Force obtains its own clearance.) It is
applicable to Division and District En-
gineers having military real estate re-
sponsibility. Clearance is not required
for civil works properties.

(b) Title 10 U.S.C. 2662 as amended by
Pub. L. 96-418, dated 10 Oct. 1980, pro-
vides, in part that:

(a) The Secretary of a military depart-
ment, or his designee, may not enter into
any of the following listed transactions by or
for the use of that department until after the
expiration of 30 days from the date upon
which a report of the facts concerning the
proposed transaction is submitted to the
Committees on Armed Services of the Senate
and of the House of Representatives:

* * * * *

(3) A lease or license of real property
owned by the United States, if the estimated
annual fair market rental value of the prop-
erty is more than $100,000.

(4) A transfer of real property owned by the
United States to another Federal agency or
another military department or to a State, if
the estimated value is more than $100,000.

(5) A report of excess real property owned
by the United States to a disposal agency, if
the estimated value is more than $100,000.

(6) Any termination of modification by ei-
ther the grantor or grantee of an existing li-
cense or permit of real property owned by
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the United States to a military department,
under which substantial investments have
been or are proposed to be made in connec-
tion with the property by the military de-
partment.

* * * * *

(c) This section applies only to real prop-
erty in the United States, Puerto Rico,
Guam, the American Virgin Islands, Amer-
ican Samoa, and the Trust Territory of the
Pacific Islands. It does not apply to real
property for river and harbor projects or
flood control projects, or to leases of Govern-
ment-owned real property for agricultural or
grazing purposes or to any real property ac-
quisition specifically authorized in a Mili-
tary Construction Authorization Act.

(d) A statement in an instrument of con-
veyance, including a lease, that the require-
ments of this section have been met, or that
the conveyance is not subject to this section,
is conclusive.

(c) While not specifically required by
10 U.S.C. 2662, DOD has directed that
all proposed relinquishments of public
domain land will be reported to the
Armed Services Committees where (1)
the area exceeds 500 acres or (2) the es-
timated fair market value of the prop-
erty exceeds $100,000.

§644.341 Clearance with the Armed
Services committees.

(a) Prior to a final report of excess,
or transfer to another Federal agency
or a State, of any Government-owned
military real property with an esti-
mated value, including the value of ex-
isting improvements, in excess of
$100,000, the proposed disposal must be
reported to the Committees. Also, pro-
posals to outlease military real prop-
erty for other than agricultural or
grazing purposes must be reported if
the estimated annual rental consider-
ation is more than $100,000. A formal
appraisal for estimating value need not
be made. Reports to the Committees
pertaining to Army military real prop-
erty are made by the Chief of Engi-
neers, and copies of reports are fur-
nished the two senators of the State,
and the congressman of the district
where the property is located. Reports
pertaining to Air Force property are
made by that department. DEs, upon
request, will assist Air Force com-
mands in assembling the required data.
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(b) For Army property, data will be
furnished in the format shown in Fig-
ure 11-2 (ENG Form 2187-R, Real Estate
Disposal Report) in ER 405-1-12, and
three copies forwarded to HQDA
(DAEN-REM) WASH DC 20314. The in-
formation should be submitted within
three weeks after dispatch of the
screening message, or within three
weeks after receipt of the disposal di-
rective when screening is not required.

(c) Clearance for transfer to another
military department is obtained by the
acquiring department. However, HQDA
(DAEN-REZ-L) obtains clearance for
transfer of Army property to a non-
defense Federal agency where author-
ized by law.

§644.342 Prior approval of Depart-
ment of Defense.

(a) DOD Instruction 4165.12 requires
advance approval by the Assistant Sec-
retary of Defense (MRA&L) of disposal
actions requiring congressional com-
mittee clearance. DOD approval is also
required for withdrawal from excess of
real estate, or an interest in real es-
tate, which has an estimated fair mar-
ket value in excess of $100,000.

(b) The data submitted pursuant to
§644.341 will be used to obtain DOD ap-
proval of projects to be submitted to
the Armed Services Committees. Ap-
propriate information will be furnished
to obtain required DOD approval of
withdrawals from excess.

§644.343 Additional data for clearance
with the committees.

To support Army witnesses appearing
before the Armed Services Committees,
and to satisfy other information re-
quirements, include the following data
when forwarding the ENG Form 2187-R:

(a) Four copies of a site plan of the
installation, clearly depicting the
property involved, and four copies of a
real estate map, color coded with leg-
end, showing the area and acreage to
be excessed.

(1) Segment-size maps and plans
should be of excellent quality, current,
show accurate acreages, and current
name of installation. They must be
clearly visible at a distance of 30 feet
or more.

(2) Basic color codes for maps are:

Red—Excess Area(s)
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Green—Retained Area

Yellow—Previously Excessed Area(s)

Black or Dark Blue—Installation Boundary,
heavy definition

Other Colors—for other purposes

(b) Copy of last utilization inspection
report, plus information as to when
and how the excess property was last
used by the Army.

(c) Basis for disposal: Base closure
announcement; E. O. Survey; Command
Report of Excess; Report of Avail-
ability; etc.

(d) A list of and general terms of any
outgrants in effect on the excess area.

(e) Whether continuing military ac-
tivities are housed on the property pro-
posed for disposal; arrangements which
have been made to provide space for
these activities; estimated cost of leas-
ing or converting space for that pur-
pose, and any other costs of closing or
severing the installation and relo-
cating the activities.

(f) Whether civilian employees will
lose their employment, number of em-
ployees involved, and to what extent
they can be employed elsewhere.

(g) Details of significant history of
acquisition, development, and disposal,
if not included in ENG Form 2187-R. In-
clude official name of installation and
former designations.

(h) Description of any related or off-
post family housing, giving number of
units, type (MCA-Capehart, etc.) acre-
age of site, land and construction
costs, and distance from installations
served.

(i) Probable impact on local econ-
omy, if any.

(j) Estimate of any annual savings in
operating and maintenance costs.

(k) Statement as to exchange poten-
tial of excess area.

(1) Estimate of value, including any
restrictions or limitations on prospec-
tive use of the land by subsequent
users.

(m) Character and use of area in vi-
cinity of excess area.

(n) Care and custody costs for excess
area.

(0) Staff/MACOM coordination.

(p) Environmental Assessment.

(q) Any other pertinent information,
e.g., any adverse factors severance or
undesirable impact on utility systems,

§644.349

and local interest in acquiring the
property.

(r) Congressional district in which
the property is located.

§644.344 Coordination with GSA.

At the time of formal submission of
the Disposal Report to the Armed Serv-
ices Committees, DAEN-REM will fur-
nish copies to the DEs and to the cen-
tral and regional offices of GSA as ad-
vance information to permit prelimi-
nary disposal planning.

§§ 644.345-644.347 [Reserved]

REPORTS OF EXCESS REAL PROPERTY
AND RELATED PERSONAL PROPERTY TO
GENERAL SERVICES ADMINISTRATION
(GSA)

§644.348 Delegation of authority to di-
vision and district engineers.

Much of the authority and responsi-
bility of the COE as real estate agent
for the Departments of the Army and
Air Force to report excess real and re-
lated personal property to GSA in ac-
cordance with the provisions of the
Federal Property Act, and the Federal
Property Management Regulations
(FPMR), subpart 101-47.3, has been del-
egated to Division and District Engi-
neers having responsibility for real es-
tate operations. Final reports will be
made only after the property has been
determined excess to the needs of the
Department of Defense, in accordance
with §§644.333 through 644.339, and has
been cleared with congressional com-
mittees, if required, in accordance with
§§644.340 through 644.347.

§644.349 Excess property reported for
disposal.

The following types of excess real
property must be reported to GSA for
disposal, utilizing Standard Form 118
(SF 118), Report of Excess Real Prop-
erty, as set forth in §644.355:

(a) Fee-owned. All fee-owned prop-
erty, with improvements and related
personal property, which has, in the
opinion of the DE, an estimated fair
market value of $1,000 or more, to-
gether with such incidental, related, or
appurtenant lesser interests, with or
without Government-owned improve-
ments and related personal property,
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held under lease, permit, license, ease-
ment, or similar instrument, useful in
connection therewith, except property
which is subject to:

(1) A lease containing an option to
purchase;

(2) A lease containing a right of first
refusal to purchase or to lease for an
additional period;

(3) A right in the Government’s
grantor to the reversion of title; or

(4) A right reserved by the Govern-
ment’s grantor to repurchase the prop-
erty.

(b) Public domain. All withdrawn or
reserved public domain lands, together
with the improvements thereon which,
in the opinion of the DE, have an esti-
mated fair market value of $1,000 or
more, and for which notification, pur-
suant to 43 CFR 2374.1, has been re-
ceived from the Bureau of Land Man-
agement (BLM) that the property, in
effect, has been determined excess
within the meaning of the Federal
Property Act (see §§644.376 through
644.384 for procedures for disposal of
public domain land). Minerals in the
lands will be specifically excluded from
the report of excess unless BLM advises
otherwise. The Report of Excess, SF
118, will include as a part of the report
on the Government’s legal title, a true
copy of the notice by BLM to report
the property excess, and information of
record in BLM on claims, if any, by
other agencies, and any claims or en-
cumbrances under the public land laws.

§644.350 Excess property reported for
screening.

The types of property described in
paragraphs (a), (b), and (c) of this sec-
tion must be reported to GSA for
screening purposes notwithstanding
the fact that the military departments
have been delegated authority to dis-
pose of such property. SF 118 will be
utilized for reporting these types of
property without attaching the usual
Schedules A, B, and C and supporting
documents. A notice should be included
on the face sheet that ‘“This report is
made for screening purposes only. Dis-
posal will be accomplished by the
Corps of Engineers.” Distribution of
copies of such reports within the de-
partments is not required.
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(a) Land held under lease, permit, li-
cense, easement, or similar instru-
ment, other than listed in §644.351.

(b) Improvements located on non-
excess Government-owned lands (in-
cluding improvements on land held
under permit from another Govern-
ment agency; see §§644.376 through
644.384, for preliminary procedure in
these cases), which improvements, with
related personal property, in the opin-
ion of the responsible DE, have an esti-
mated net salvage value of $1,000 or
more.

(c) Improvements located on excess
land held under lease or other tem-
porary right of occupancy (even though
a report of excess is not required for
the leasehold itself or other right of oc-
cupancy interest under the criteria set
forth in §644.351) when, in the opinion
of the DE, the improvements have a
net salvage or market value of $1,000 or
more, and it is proposed to dispose of
such improvements by sale for removal
from site. The report of excess will con-
tain an estimate of the cost of restora-
tion necessary under the lease that a
prospective transferee agency will be
required to assume.

(d) Fee-owned property which, with
improvements and related personal
property, in the opinion of the respon-
sible Division or District engineer,
have a fair market value of $1,000 or
more, and is not reported to the Gen-
eral Services Administration for dis-
posal as a result of the exception con-
tained in §644.349(a) (because of out-
standing options to purchase, etc., or
because of rights retained by the Gov-
ernment grantor).

§644.351 Excess
from reporting.

property exempted

No reports to GSA are required for
the following types of excess property:

(a) Fee-owned land, including with-
drawn or reserved public domain land
which BLM made available for disposal
under Federal Property Act, together
with the Government-owned improve-
ments and related personal property,
having an estimated fair market value
of less than $1,000 in the opinion of the
responsible DE;

(b) Excess non-Government-owned
property held under lease, license,
easement, or similar instrument, when
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Government-owned improvements with
related personal property have a net
salvage value of less than $1,000 or are
to be transferred to the owner of the
land in restoration settlement, and;

(1) The lease or similar instrument is
subject to termination by the grantor
of the premises within nine months; or

(2) The remaining term of the lease
or similar instrument, including re-
newal rights, will provide for less than
nine months of use and occupancy; or

(3) A provision of the lease or similar
instrument would preclude transfer to
another Federal agency or disposal to a
third party; or

(4) The lease or similar instrument
provides for use and occupany of space
for office, storage, and related facili-
ties, which does not exceed a total of
2,500 square feet; or

(5) Where additional rental would be
incurred.

(c) Excess Government-owned im-
provements on nonexcess land, which
improvements, in the opinion of the re-
sponsible DE, have a net salvage value
of less that $1,000.

(d) Leased space assigned by GSA,
and land and improvements owned by
and permitted from other Government
agencies.

(e) Excess timber, sand, gravel and
stone-quarried products, and growing
crops on nonexcess land regardless of
value.

(f) Excess withdrawn or reserved pub-
lic domain lands, regardless of value,
which are offered to and accepted by
the Department of the Interior for re-
turn to the public domain pursuant to
§§644.376 through 644.384.

(g) Prefabricated movable structures,
such as Butler-type storage warehouses
and quonset huts, and housetrailers
(with or without undercarriages),
which are located on nonexcess land for
off-site use. These types of structures
shall be reported as personal property
in accordance with FPMR, part 101-43,
Utilization of Personal Property. How-
ever, when such structures are located
on leased or permitted land subjecting
the Department to any restoration ob-
ligations, the property will be treated
as real property for the purpose of sat-
isfying such obligations to the max-
imum extent feasible.

§644.354

§644.352 Evaluation and reporting of
flood hazards.

Pursuant to Executive Order 11296, 10
August 1966, the DE having civil works
responsibility for the area where prop-
erty proposed for disposal is located
will evaluate the property (civil or
military) for the presence of flood haz-
ards. If such hazards are found, a report
will be forwarded to HQDA (DAEN-
REM) recommending appropriate re-
strictions with respect to future uses of
the property, or that the property be
withheld from disposal. If decision is
made to proceed with disposal, detailed
information regarding the flood hazard
will be reported to GSA on SF 118 as
required by FPMR, 101-47.202-2, with
the appropriate restrictions with re-
spect to use of the property by a pur-
chaser and his successors. (See ER
1105-2-40 for information on the Flood
Plain Management Services Program.)

§644.353 Determination of values for
reporting.

Where more than one parcel or item
of excess property is involved at the
same project or installation, the total
value of all such parcels or items will
be included in determining whether the
property has an estimated value of
$1,000 or more for the purpose of mak-
ing reports of excess. Estimates of
value should be made by qualified real
estate employees, but not necessarily
by a professional appraiser.

§644.354 Conditional reports of excess.

As an exception to its general policy,
GSA has agreed with the Department
of Defense to accept reports of excess
on some facilities with instructions on
their disposal, specifically:

(a) Defense Industrial Reserve (DIR).
The Defense Industrial Reserve Act 50
U.S.C. 451 et seq., authorizes the Sec-
retary of Defense to determine which
excess industrial properties should be-
come a part of DIR and to formulate a
national security clause or recapture
provisions to preserve the production
capacity of the plants for use in the
event of a national emergency. Excess
DIR plants are reported to GSA for dis-
posal subject to the national security
clause or the recapture provisions. (See
FPMR Subsection 101-47.306-2 for pro-
cedures where GSA is unable to dispose
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of the property because of the restric-
tions imposed by the national security
clause or recapture provisions.)

(b) Reserving property for civil defense
purposes. GSA has agreed to accept re-
ports of excess of missile sites and
other facilities having similar protec-
tive features, with restrictions on their
disposal. DEs will be notified when
DOD advises that a specified local gov-
ernment unit is interested in acquiring
such property. Reports of excess will
specify the local government unit in-
terested. Disposal of the property will
be limited to conveyance to the local
government unit, with conditions re-
stricting its use to civil defense pur-
poses for a period of 20 years, with re-
verter to the United States for breach
of condition. In appropriate cases, GSA
will enter into a temporary lease ar-
rangement if necessary to afford a
local government unit an opportunity
to obtain the necessary funds for pur-
chase. This procedure is limited to
cases where DOD has determined and
advised there is a civil defense need.
Disposal action will not be delayed
pending receipt of such advise.

§644.355 Preparation and submission
of reports of excess.

(a) Preparation—(1) General. Reports
of excess will be prepared on SF 118,
with schedules, in accordance with the
instructions contained in FPMR sec-
tion 101-47.4902, and §644.349 herein.
However, since the type of information
called for a Block 9 of standard form
(SF) 118 and Columns f, g, h, and i of
schedule A is not generally applicable
to camps, airfields, etc., such informa-
tion will be furnished only when it is
available and can be furnished without
additional cost. Reports of excess will
include all related or appurtenant ease-
ments, licenses, and related personal
property. Decontamination data will be
included as prescribed in §§644.516
through 644.539. Information on flood
hazard will be included as required by
§644.352.

(2) GSA regulations. Pursuant to GSA
regulations, all final reports of excess
will be made only after the property
has been determined excess to the
needs of the Department of Defense and
will bear the statement: ‘“This prop-
erty has been screened against the
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known defense needs of the Depart-
ment of Defense.”” Report of excess will
indicate that the provisions of title 10,
United States Code, section 2662, re-
quiring reports to the Armed Services
Committees of Congress, have been
met, or that the report of excess is not
subject to this section.

(3) Reports of excess—Air Force prop-
erty. The Air Force will prepare SF 118,
with Schedules A and C, and transmit
them to the DE for completion and exe-
cution. Land descriptions, title reports,
and other data required by the FPMR
will be the responsibility of the DE.

(4) Reports of excess—Army property.
DEs will prepare the SF 118 and the
schedules for excess Army property.

(b) Submission. Reports of excess will
be transmitted directly by the DE to
the appropriate regional office of GSA.
Each DE making such reports of excess
will assign a number in Block 1 of SF
118, beginning with No. 1 for the first
report and continuing in numerical se-
quence for succeeding reports made
during the calendar year. The number
will be preceded by the symbol of the
DE making the report and the calendar
yvear e.g., SWF-79-6, for the sixth re-
port submitted by Fort Worth District
of Southwestern Division for calendar
year 1979.

§644.356 Report on Government title.

In all cases where Government-owned
land is reported, there shall be at-
tached to and made a part of SF 118
(original and copies thereof), a report
prepared by a qualified employee of the
holding agency on the Government’s
title to the property, based upon his re-
view of the records of the agency. The
report shall recite:

(a) The description of the property.

(b) The date title vested in the
United States.

(c) All exceptions, reservations, con-
ditions and restrictions relating to the
title acquired.

(d) Detailed information concerning
any action, thing or circumstance that
occurred from the date of the acquisi-
tion of the property by the United
States to the date of the report which
in any way affected, or may have af-
fected, the right, title, and interest of
the United States in and to the real
property (together with copies of such
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legal comments or opinions as may be
contained in the file concerning the
manner in which and the extent to
which such right, title or interest may
have been affected). In the absence of
any such action, thing or cir-
cumstance, a statement to that effect
shall be made a part of the report.

(e) The status of legislative civil and
criminal jurisdiction over the land pe-
culiar to the property by reason of it
being Government-owned land. If the
United States does not hold such legis-
lative jurisdiction, the report on gov-
ernment title should so state.

(f) All exceptions, reservations, con-
ditions and restrictions imposed by
higher authority on the property at
time of disposal. No additions or sub-
stantive changes to these will be made
without prior approval from HQDA
(DAEN-REM), WASH, DC 20314.

(g) If the property, or any portion of
it, has been listed in the National Reg-
ister of Historic Places, or has been
nominated for listing or nomination,
this should be included in the SF 118.
Specific fixtures and related personal
property having possible historic or ar-
tistic value should also be included.
(See §644.317 for information on his-
toric preservation.)

§644.357 Outgrant instruments,
praisals and muniments of title.

There shall be transmitted with the
SF 118 copies of outgrants involving
the property reported, all conveyances,
encumbrances and other instruments
affecting the use and operation of the
property, including deeds, mortgages,
and agreements covering and licenses
to use any patents, processes, tech-
niques, or inventions. Where there is
more than one like instrument as, for
example, agricultural leases, it may be
preferable to list them, locate them on
the land use map, and furnish a sample
copy. FPMR contemplates that
muniments of title will be transmitted
with the report of excess. The title re-
port (§644.356 of this part) will state
that HQDA (DAEN-REP) WASH DC
20314 is the custodian of title papers
and has been requested by the DE to
transmit applicable title papers direct
to the GSA Regional Office. Accord-
ingly, as soon as practicable after re-
ceipt of an information copy of the dec-

ap-
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laration of excess by the using service,
and a disposal directive, the DE will as-
sign a disposal report number and ad-
vise DAEN-REP to transmit the perti-
nent title papers directly to the appro-
priate GSA Regional Office, citing the
disposal report number as a reference.
Simultaneous action by DAEN-REP
and the DE to assemble necessary re-
porting data is important to avoid
delay of acceptance by GSA of the Re-
port of Excess. If experience should
demonstrate that such simultaneous
preparation and transmittal of data is
not practical in saving time and effort,
the DE will arrange in advance for
transmittal of the necessary title data
from DAEN-REP for incorporation in
the Report of Excess before transmittal
by the DE to the GSA Regional Office.

§644.358 Deposit of proceeds from dis-
posal of family housing in the fam-
ily housing management account.

(a) Title 42 U.S.C. 1594a-1(b) provides
that the proceeds from the disposition
of Department of Defense Housing, in-
cluding related land and improve-
ments, shall be transferred to the DOD
Family Housing Management Account
for the purpose of debt service. Ar-
rangements have been made between
DOD and GSA to implement this law
and apply it to excess MCA housing as
well as to housing encumbered by
mortgage debts such as Capehart and
Wherry Housing projects. (See
§644.322(b).)

(b) The agreement with GSA calls for
separate identification and description
in the Report of Excess (SF 118) of
those improvements which are consid-
ered family housing within the purview
of the law and a request in the report
that proceeds from disposal be trans-
ferred to the DOD Family Housing
Management Account. (The actual
transfer of funds will be accomplished
at Washington level.)

(c) Where the Report of Excess in-
cludes both housing and property not
related to housing, separate schedules
(SF 118 a and b) will be prepared to
cover the housing involved, including
related land and other improvements.
The housing schedules should be anno-
tated and arranged categorically to
show:
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(1) Number of structures by type of
authorization, ie., Wherry Act,
Capehart Act, Military Construction
Authorization Act, Lanham Act, etc.

(2) The number of family units.

(3) Those improvements and collat-
eral facilities which are considered
“‘related’ to the housing.

(4) Where reasonably apparent, a de-
scription of the acreage or boundaries
of the family housing areas as distin-
guished from other excess lands.

(b) A statement as follows: ‘‘Net pro-
ceeds from the sale of this family hous-
ing, including related lands and im-
provements, shall be remitted to DOD
for deposit to Family Housing Manage-
ment Account, Defense 97X0700.”’

§644.359 Supplemental information.

The DE will cooperate to the greatest
extent practicable in furnishing further
information and assistance requested
by GSA Regional Offices. However, re-
quests for engineering surveys should
be carefully monitored in the interest
of economy. When such requests appear
excessive or other requests for services
appear to require unnecessary expendi-
tures, DAEN-REM will be fully in-
formed, with recommendations, in
order that the matter may be resolved
through appropriate coordination with
the GSA central office.

§644.360 Reports
screening.

Excess leaseholds and buildings and
improvements to be disposed of sepa-
rately from the land which, pursuant
to §644.350, must be reported to GSA
for screening purposes only, will be re-
ported immediately when the property
is determined to be excess to the par-
ticular military department having ju-
risdiction. The report will contain the
statement: ‘‘“This property is reported
for screening with civilian agencies by
GSA prior to its disposal by the Corps
of Engineers. The property is being
screened within DOD and when the
screening has been completed, appro-
priate certification will be submitted
to GSA.” Screening against defense re-
quirements, pursuant to §§644.333
through 644.339, will then be completed
and GSA notified of the result. If such
screening results in the development of
a requirement by one of the other mili-

submitted for
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tary services, the Report of Excess will
be withdrawn and the transfer of the
property to the requesting military
service effected. This specialized proce-
dure for this type of property is adopt-
ed to allow screening for defense re-
quirements by the Corps of Engineers
to be accomplished simultaneously
with the screening of civilian agencies
by GSA. Where circumstances require
that this type of property be screened
within a limited period of time, the pe-
riod should be specified and an expla-
nation set forth on the face of the Re-
port of Excess, as, for example: ‘“‘Build-
ings are in the way of planned new con-
struction and must be removed or de-
molished not later than (date). Accord-
ingly, advice must be received on or be-
fore (date) as to whether a requirement
exists for the property, or whether it is
to be transferred or assigned to an-
other Federal agency for removal with-
in the time specified.” If such advice is
not received by the time specified, the
property should be disposed of without
further delay and GSA notified of the
action.

§644.361 Distribution of report of ex-
cess.

Copies of the final Report of Excess
(SF 118) will be distributed simulta-
neously as follows:

(a) Complete copies to: (1) Regional
Office, GSA—original and four copies.

(2) District Engineer—one copy.

(b) Division Engineer—one copy of
the cover sheet (SF 118), and trans-
mittal letter.

(c) A complete copy, except Schedule
C (SF 118c), to HQDA (DAEN-REP)
WASH DC 20314 and one copy of the
cover sheet to HQDA (DAEN-REM)
WASH DC 20314.

(d) Where family housing is involved,
one copy of the cover sheet and the
pertinent schedules A and B to the
Deputy Assistant Secretary of Defense
(Installations and Housing), Wash-
ington, DC 20301.

§644.362 Notice of receipt.

GSA should promptly notify the
holding agency of the date of accept-
ance of each Report of Excess (SF 118).
The date GSA will assume the expense
of cost and custody as provided in
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§§644.368 through 644.375, will be figured
from this date.

§644.363 Withdrawals or corrections
of reports of excess.

(a) Subject to the approval of GSA,
and to such conditions as GSA con-
siders appropriate, Reports of Hxcess
may be withdrawn or corrected at any
time prior to disposition of the prop-
erty, by filing a corrected SF 118 with
the regional office of GSA. Corrections
and withdrawals will bear the same
number as the report of excess to
which they pertain, but will bear a let-
ter suffix beginning with ‘““A” for the
first correction or withdrawal and con-
tinuing in alphabetical sequence for
succeeding corrections or withdrawals.
“Correction” will be conspicuously
stamped on the face of the SF 118 for
both withdrawals and corrections. Dis-
tribution of requests for withdrawal or
correction will be the same as that
made of the Report of Excess to which
the withdrawal or correction pertains.

(b) Property which is reported to
GSA for disposal will not be withdrawn
without the prior approval of HQDA
(DAEN-REM) WASH DC 20314, nor will
return of the SF 118 be accepted with-
out the approval of DAEN-REM. (See
§§644.340 through 644.347, concerning
prior approval of DOD for withdrawals
from excess of real property having an
estimated fair market value in excess
of $50,000.)

§644.364 Supply of forms.

Standard forms 118, 118a, 118b, and
118c, are not available in normal Army
Adjutant General supply channels. The
forms should be procured from GSA.

§§ 644.365-644.367 [Reserved]

CARE AND CUSTODY OF EXCESS AND
SURPLUS PROPERTY

§644.368 Procedures and responsibil-
ities for care, custody, account-
ability, and maintenance.

(a) Department of the Army military
property. Care, custody, accountability,
and maintenance of excess Army mili-
tary real property will be as prescribed
in AR 405-90.

(b) Department of the Army Civil Works
Property. DEs will retain custody and
accountability of all excess civil works

§644.369

real property under their jurisdiction
until final disposition is effected.

(c) Department of the Air Force prop-
erty. Pursuant to AFR 87-4, the Depart-
ment of the Air Force is responsible for
care and custody of excess Air Force
real property. However, upon request
by the Air Force DEs may assume cus-
tody if no costs are involved, or where
cost is involved if funds therefor are
furnished upon request by the DE.

(d) Department of Energy (DOE), Na-
tional Aeronautics and Space Administra-
tion (NASA), and other Federal agencies.
Where the Corps of Engineers is acting
as real estate agent for other Federal
agencies, DEs, at the request of the
agency, may assume care and custody
of excess real property on a reimburs-
able basis.

§644.369 Guidelines for protection and
maintenance of excess and surplus
real property.

Detailed guidelines are provided in
FPMR Subsection 101-47.4913.

(a) Calculated risk. These guidelines,
which are binding on holding agencies,
embody the principle of calculated
risk. In applying this principle, the an-
ticipated losses and deteriorations, in-
cluding pilferage and vandalism, in
terms of realizable values are expected
to be less than expenditures to mini-
mize the risks. Normally, where prop-
erty is of little value, only periodic
surveillance is necessary and care and
custody forces will not be maintained.
However, where property, regardless of
realizable value, is potentially an at-
tractive nuisance to children and curi-
osity seekers, or is inherently dan-
gerous, the public should be protected
by guards stationed on the property or
by other satisfactory means. Every ef-
fort should be made to minimize the
cost of care, protection and mainte-
nance consistent with these principles.

(b) Improvements or alterations. FPMR
Subsection 101-47.401-5, provides that
improvements and alterations to ex-
cess and surplus real property may be
considered, with the prior approval of
GSA, where disposal cannot be made.
However, it is not considered likely
that a situation will arise in the Corps’
disposal operations where such im-
provements or alterations can be justi-
fied. Repairs necessary for protection
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and maintenance of marketable prop-
erty will not be undertaken except to
prevent serious loss to the Govern-
ment. Excess equipment or facilities
should not be updated or improved. At
predisposal conferences, or earlier
where practicable, the DE, in coordina-
tion with GSA representatives, will
furnish specific guidance to the using
command as to the minimum accept-
able GSA requirement for care and cus-
tody. The requirement for minimum
maintenance does not extend to his-
toric places. Historic places in excess
or suplus status will be maintained in
accordance with the letter and spirit of
approved Department of the Army cri-
teria for protection, preservation and
maintenance of historic places.

§644.370 Transfer of custody to Gen-
eral Services Administration (GSA).

(a) Custody of an excess installation
reported to the GSA for disposal will
continue to be held until GSA transfers
to its purchaser or other designee. All
expenses pertaining to care, custody
and maintenance will be borne by the
holding department or agency, except
that such expense for property reported
to GSA for disposal and not disposed of
within 12 months from the date the for-
mal report of excess was received by
GSA, shall be assumed by GSA as of
the first day of the succeeding quarter
of the fiscal year. GSA will give notice
of the receipt of the report of excess
and will, within 15 days, furnish advice
on the acceptability of the report. (See
FPMR as amended, Subsection 101-
47.202-10.) Any request made to the dis-
posal agency to defer disposal action,
or failure to submit an acceptable re-
port, will extend the obligation of the
department with respect to expenses
for care and custody caused by such
deferment. In the event the department
is not relieved of custody within the
period for which it is obligated to stand
the expense thereof, the retention of
care and custody thereafter will be re-
imbursed by the disposal agency. Be-
cause of the magnitude of custodial ex-
pense for larger installations and the
longer periods of time often consumed
in effecting their disposal, it is impera-
tive that reports of excess be made as
promptly as possible in order that the
12-month period may commence and
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terminate as soon as possible and the
department’s expense minimized.

(b) The DE will maintain close liai-
son with GSA with a view to obtaining
prompt transfer of custody and ac-
countability from the department to
that agency, and will coordinate trans-
fers between the using service and
GSA. However, DEs will not take over
custody of an installation or coordi-
nate the transfer of custody until a
statement of clearance or a statement
that such clearance is not necessary
because of the use of the installation
has been furnished. Under GSA proce-
dures, the department generally re-
tains the responsibility for care, cus-
tody, and accountability of its excess
facilities until final disposition is made
by GSA. Until that time, the property
is to be carried on the real property in-
ventory of the department.

§644.371 Contracting for care and cus-
tody.

Care and custody of excess and sur-
plus installations should be performed
by contract whenever it is legally pos-
sible and more economical to do so.
Due to the temporary nature of such
services and the extreme variations in
kind and fluctuations in quality of
such services required from time to
time, contracting for custodial service
will often prove to be more economical
and efficient. In contracting for such
services which include watchman, pa-
trol and protective services, attention
is invited to the prohibition against
hiring detective agencies pursuant to
the following Act of Congress: ‘“* * *
An individual employed by the Pin-
kerton Detective Agency, or similar or-
ganization, may not be employed by
the Government of the United States
or the Government of the District of
Columbia.” (6 U.S.C. 3108). This has
been construed to apply to employees
of organizations which provide services
of a detective agency, but not to orga-
nizations which are organizations to
render watchman, patrol or protective
services and do not include detective
services as one of their functions (26
Comp. Gen. 303). Custodial and protec-
tive services referred to herein are the
type ordinarily procured by contract
by GSA and other Government agen-
cies charged with the responsibility for
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care and handling of excess and surplus
real property pending its disposal in
accordance with the FPMR.

§644.372 Care and custody through in-
terim use.

(a) General. Upon receipt of initial in-
formation that real property is excess,
the DE should promptly initiate plan-
ning for interim productive use. In-
terim use should be planned to save
care and custody expense but must not
interfere with, delay, or retard transfer
of the property to another Federal
agency or its disposal otherwise. Any
permit or lease must have the prior ap-
proval of GSA, and shall be for a period
not exceeding one year and shall be
revocable on 30 days’ notice (FPMR
Sections 101-47.203-9 and 101-47.312).

(b) Permits to other Federal agencies.
Interested Federal agencies will be af-
forded a priority in the interim use of
excess and surplus real property. The
permit will require the Federal agency
to perform care and custody and per-
form routine maintenance. 41 CFR 101-
47.203-8, provides for temporary assign-
ment, conditional transfers, and rental
or user charges for use of excess prop-
erty by Federal agencies.

(c) Leases for non-Federal use. Lieases
of excess and surplus property are
made under authority of the Federal
Property and Administrative Services
Act of 1949, as amended and AR 405-80.
Such leases are subject to the Economy
Act (40 U.S.C. 303b), and must be for a
money consideration only. The lessee
can and should, however, be made re-
sponsible for ordinary maintenance and
restoration as required by standard
Corps of Engineers lease forms. Where
a portion of an excess or surplus instal-
lation is leased, it may be advan-
tageous to enter into an agreement
with the lessee for care and custody of
the remainder. The agreement cannot
provide for a reduction of rental for the
portion leased. The Economy Act may
not apply in some cases where indus-
trial plants are determined excess sub-
ject to the National Security Clause or
similar recapture conditions. Such
cases should be coordinated with
DAEN-REM on an individual basis.

§644.376

§§ 644.373-644.375 [Reserved]

RETURN OF PUBLIC DOMAIN LANDS AND
LANDS OBTAINED ON A TEMPORARY
BASIS FROM ANOTHER FEDERAL AGEN-
(0)'¢

§644.376 Procedure for disposal of
public domain land.

(a) Lands withdrawn or reserved from
the public domain, together with Gov-
ernment-owned improvements, which
have been determined to be excess to
the department, after screening with
other DOD agencies and the U.S. Coast
Guard in accordance with §§644.333
through 644.339, will be processed for
disposal in accordance with 43 CFR
2370-2374 and §644.381 of this part. The
DE will file a Notice of Intention to
Relinquish as provided by 43 CFR
2372.1. The notice will be filed in the
Bureau of Land Management (BLM)
Land Office having jurisdiction.

Excess buildings and improvements on
the property should be left in place and
no disposal action taken thereon pend-
ing further instructions from BLM, un-
less it is determined that they should
be abandoned in accordance with the
procedures set forth in §§644.472
through 644.500. A copy of the Notice of
Intention to Relinquish submitted to
the appropriate BLM Land Office will
be transmitted to HQDA (DAEN-REM)
Washington, DC 20314 and to the appro-
priate GSA regional office.

(b) If any restoration, or other work,
is proposed to be performed on the
land, the matter will be forwarded to
DAEN-REM for prior approval. Where
the DE recommends disposition of the
land by GSA as excess property rather
than return to the public domain, no
restoration of the property will be pro-
posed (see 43 CFR 2372.1). Generally,
lands which are unimproved, or contain
only minor improvements, will be rec-
ommended for return to the public do-
main. Exception to this procedure
should be made where development sur-
rounding, or in the vicinity of the land,
has changed its character, although
the land itself has not been improved.
Another exception would be the situa-
tion described in §644.350(d). Generally
lands which are extensively improved
will be recommended to BLM for dis-
posal as excess property.
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(c) If the authorized officer of BLM
determines, pursuant to 43 CFR 2372.3,
that the conditions prescribed by that
regulation have been met and that the
land is suitable for return to the public
domain, he will notify the DE, as the
representative of the holding agency,
that the Department of the Interior ac-
cepts accountability and responsibility
for the property. A copy of this notifi-
cation will be furnished to HQDA
(DAEN-REP) Washington, DC 20314.

(d) If the authorized officer of BLM
determines, pursuant to 43 CFR 2374.1,
that the land is not suitable for return
to the public domain because it is sub-
stantially changed in character, and
GSA concurs in this determination, he
will notify the DE to report the land
and improvements, with or without
minerals, to GSA as excess property.
Upon receipt of this notice, the DE will
advise DAEN-REP and report the prop-
erty to GSA on SF 118, Report of Ex-
cess Real Property, including the infor-
mation on claims and encumbrances
furnished by BLM under 43 CFR 2374.1
(c). The holding agency has the same
responsibility for care, custody, and ac-
countability of excess public domain as
for other property reported to GSA for
disposal.

§644.377 Formal revocation of public
land withdrawals and reservations.

When the authorized officer of BLM
determines that the land is suitable for
return to the public domain, the BLM
Land Office will transmit to the DE a
draft of public land order (PLO) de-
signed to formally revoke the order or
reservation which withdrew or reserved
the land. The DE will review the draft
PLO for accuracy and return it un-
signed. The draft PLO will be trans-
mitted through BLM channels to
DAEN-REM for signature of the Sec-
retary of the Army or Air Force and re-
turn to the Washington office of BLM.

§644.378

(a) Land obtained by permit, or some
other form of instrument, from another
Federal agency on a temporary basis
which has not been substantially im-
proved while being utilized by the De-
partment, when determined to be ex-
cess in accordance with the procedure
set forth in §§644.326 through 644.332,

Cancellation of permits.
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will be returned to the Federal agency
from which it was obtained.

(b) When it is determined by the DE
that land obtained by permit, or other
form of instrument, from another Fed-
eral agency on a temporary basis has
been substantially improved while
being utilized by the Department, the
DE will request DAEN-REM to deter-
mine whether the land is excess, or is
expected to become excess, to the re-
quirements of the agency from which it
was obtained.

(1) If the agency from which the land
was obtained advises that the land is
excess, or is expected to become excess,
to its requirements, the improvements
will be reported to GSA on SF 118 in
accordance with the procedure de-
scribed in §§644.348 through 644.347,
with a statement that the agency from
which the land was obtained has ad-
vised that the land is excess, or is ex-
pected to become excess to its require-
ments, and that the agency will be or
has been requested to reassume admin-
istrative control over the land. Coinci-
dent with the report of excess, action
will be initiated to return the land to
the agency from which it was obtained.

(2) If the agency from which the land
was obtained advises that the land is
not excess, and is not expected to be-
come excess to its requirements, im-
provements constructed thereon while
the property was being utilized by the
Department will be disposed of in ac-
cordance with the provisions of
§644.381. Where the improvements are
substantial, and cannot be utilized ef-
fectively by the agency from which the
land was obtained, and it appears that
the best interests of the Government
may not be served by disposal of the
improvements for removal from the
site, a report, with recommendations,
should be forwarded to DAEN-REM for
a determination whether the permit
and improvements should be reported
to GSA for disposal, or whether other
action would be appropriate.

(c) The Chief of Engineers, or his
duly authorized representatives, will
execute and deliver necessary papers
effecting the relinquishment of permits
and the transfer of real property to
other Federal agencies when the instal-
lations to which such real property or
permits pertain have been determined
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to be excess. However, where permits
were obtained at local level, DEs will
effect relinquishment in the same man-
ner. Unless otherwise instructed, no ac-
tion will be taken by the DE to restore
or return the lands pertaining to an in-
dustrial installation to the agency
which granted the permit. DEs will,
however, submit the report required in
§644.379.

(d) Where an installation embraces
lands acquired in fee by a military de-
partment and lands acquired for tem-
porary use from other departments or
agencies, and if return of the latter
type of lands to the department or
agency which granted the permit would
destroy the integrity of the installa-
tion or affect its ultimate disposal as a
unit, a report will be made to DAEN-
REM with recommendations that they
will provide disposition instructions.

§644.379 Procedure for cancellation of
permits.

(a) When permitted land is excess and
the permit is to be executed, the DE
will submit the following information
with his recommendations to DAEN-
REM:

(1) Description and location of the
property;

(2) Date use was acquired;

(3) Department or agency from which
acquired;

(4) Manner of acquisition; that is, by
permit or other means, with copy of
document;

(5) ENG Form 1440-R, Cost of Res-
toration (Engineer Estimate and Ap-
praisal), which includes a statement of
cost and value of improvements or
structures placed on the lands by the
department;

(6) Statement of restoration work
performed by the department if any;

(7) Statement of local representative
of owning agency as to whether res-
toration will be required, or, where res-
toration work has been performed,
whether such restoration is satisfac-
tory; and

(8) Statement that no clearance of
explosives or other harmful elements is
necessary because of the manner in
which the land was used, or, if other-
wise, statement of clearance action
taken or necessary.

§644.380

(b) Upon receipt of the foregoing in-
formation, the Chief of Engineers will
effect relinquishment of the land by
letter. Where the DE has authority to
relinquish the land as outlined in
§644.378(c), he will effect relinquish-
ment by letter addressed to the
permittor, with a copy to DAEN-REM.

§644.380 Restoration of lands made
available by other Government
agencies.

(a) Requirement. Where the Depart-
ment retransfers real property, the use
of which has been obtained from other
Federal agencies (including with-
drawals from the public domain rec-
ommended for return to the public do-
main) by means of use permits, public
land orders, or other methods, the
property should be restored to a condi-
tion as good as that which existed at
the time the department took posses-
sion, damages by the elements or by
circumstances over which the Depart-
ment has no control excepted, unless
the agency from which the property
was obtained expressly waives restora-
tion. Restoration of public domain land
will not be initiated until the deter-
mination is made that the land is suit-
able for return to the public domain.
Public domain land that is to be re-
ported excess to GSA will not be re-
stored. The procedure enunciated in
§§644.5616 through 644.539 relative to
neutralization of unexploded bombs or
artillery projectiles located on leased
premises applies with equal force to
Government-owned lands returned to
other Federal agencies and to public
domain land that is to be reported as
excess for disposal by GSA.

(b) Authority. The report of the Sen-
ate Appropriations Committee on the
DOD Appropriation Bill, 1966 (Senate
Report 625, 89th Congress, dated 18 Au-
gust 1965), contained the following lan-
guage:

Such funds as may be required may be used
to restore lands under jurisdiction of other
Government agencies, damaged while being
used for military training purposes under
agreement with such agencies.

The Comptroller General considers the
foregoing to be a clear expression of
Congressional intent, and that author-
ity exists for the Department of the
Army to restore (or make payment in
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lieu thereof) lands of other Federal
agencies which have been damaged by
the Army while being used under
agreement.

(c) Determination of restoration costs.
ENG Form 1440-R, Cost of Restoration,
appropriately modified, will be used for
the preparation of an estimate of cost
of restoration, or salvage or market
value, for the purpose of determining
the cost of restoration.

(d) Payments for, or in lieu of restora-
tion—(1) Work Performed by the Depart-
ment of the Army. If the work is per-
formed by the Department, payment
will be made from funds available to
the office performing the work.

(2) Work performed by controlling agen-
cy. If the work has been performed by
the agency having administrative con-
trol over the property, pursuant to
agreement with the Department, reim-
bursement to that agency may be made
by properly supported SF 1080, Voucher
for Transfer Between Appropriations
and/or Funds, from funds available to
the DE.

(38) Payment in lieu of restoration. If
the work has not been performed by ei-
ther agency and a payment is desired
in lieu of restoration, the payment is,
in effect, an advance of funds. As such,
the advance of funds will be accom-
plished in OCE, based on submission by
the controlling agency of SF 1080 prop-
erly supported.

§644.381 Disposal of buildings and
other improvements.

Where improvements have a net sal-
vage value and are not to be reported
to GSA for disposal with the land, the
permitting agency, or Department of
the Interior in the case of public do-
main land, will be required to reim-
burse the Army for their net salvage
value, or the buildings or improve-
ments will be disposed of in accordance
with §§644.472 through 644.500.

§§644.382-644.384 [Reserved]
PREDISPOSAL ACTION

§644.385 Record of excess classifica-
tion.

The DE will establish a record on
ENG Form 836A, Real Property Dis-
posal Report, of the excess classifica-
tion of each Army property and each
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Air Force property for which a prelimi-
nary or final real estate directive has
been issued.

§644.386 Utilization for other needs.

The DE will determine the feasibility
of utilizing each installation classified
as excess to fulfill current directives
for acquisition of real estate or known
or foreseen potential needs of the Army
or Air Force, which may have been
generated since the screening process.
If redistribution for this purpose is
deemed advantageous, recommenda-
tions will be submitted to HQDA
(DAEN-REM) WASH DC 20314 on the
proposed action, indicating when ex-
cess status was determined and by
which element of the Departments of
the Army or Air Force.

§644.387 Suspension of acquisition ac-
tion on installations proposed for
disposal.

When a fee-owned installation is rec-
ommended for excess by the installa-
tion commander, or a preliminary or
final real estate disposal directive is
issued by the Air Force, any pending
acquisition in connection with the in-
stallation will be suspended, unless the
directive provides otherwise. A rec-
ommended plan for curtailment of
uncompleted acquisition will be sub-
mitted to HQDA (DAEN-REA-L) WASH
DC 20314. The plan will include the fol-
lowing information: Identification by
tract numbers, names of owners, and
area of each tract for which an option
has been accepted or a declaration of
taking filed, but as to which it is con-
sidered practicable and economical to
obtain cancellation of the option or a
stipulation for dismissal of the con-
demnation proceeding and revestment
of title. Specific information as to the
extent and nature of demolition of im-
provements, new construction, or other
damages or changes made by the Gov-
ernment to the premises, and the prob-
able cost of restoration in case of such
cancellation or stipulation, will be in-
cluded. Pertinent public relations as-
pects should also be covered. Gen-
erally, tracts on which a declaration of
taking has been filed will not be re-
turned to the owners by stipulation for
amendment or dismissal of the con-
demnation proceedings. Exceptions to
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this may be recommended when shown
to be in the best of interest of the
United States.

§644.388 Army military—screening,
clearance, preliminary report of ex-
cess, except where an E.O. 11954
survey has been made.

Upon receipt of a copy of the instal-
lation commander’s recommendation
of excess, the DE will take the fol-
lowing actions:

(a) Immediately notify DAEN-REM
by teletype, furnishing a brief state-
ment of the real estate included in the
recommendation.

(b) Promptly screen the property
against Army and other defense re-
quirements if required by and in ac-
cordance with §§644.333 through 644.339,
and advise DAEN-REM of the results.

(c) As soon as the screening message
is dispatched under §644.388(b), or im-
mediately upon receipt of a disposal di-
rective from DAEN-REM when screen-
ing is not required by §§644.333 through
644.339, DEs will prepare and forward:

(1) SF 118, Report of Excess Real
Property and other documentation re-
quired in reporting the excess property
to GSA.

(2) ENG Form 2187-R, Disposal Re-
port, for clearance with DOD and the
Armed Services Committees (ASC) of
Congress where required in accordance
with §§644.340 through 644.347. This
should be forwarded to DAEN-REZ-L
within three weeks of dispatch of the
screening message, or receipt of the
disposal directive. This schedule will
allow the Chief of Engineers to process
the disposal assembly through the DA
and DOD secretariats and to obtain
necessary clearances from the ASC.
DAEN-REM will furnish the DE copies
of the DOD approval and the report to
the ASC. This office will also furnish
copies of the ASC report to the Wash-
ington and regional offices of GSA, to
permit screening with other Govern-
ment agencies.

(d) DOD approval of the disposal
(property having estimated value in ex-
cess of $100,000) signifies the property is
excess to Defense requirements. Upon
receipt of this approval, the DE will
forward a preliminary Report of Excess
to GSA by transmitting necessary cop-
ies of the completed SF 118, with at-

§644.389

tachments, carefully identified as pre-
liminary. Where screening is negative
for property having an estimated value
of $100,000 or less, the property is con-
sidered excess to Defense requirements
and a final report of excess should be
forwarded promptly to GSA.

§644.389 Army military—modified
predisposal procedures where E.O.
11954 surveys have been made.

(a) DEs will be advised of military in-
stallations to be surveyed under E.O.
11954 by a DOD or GSA survey team.

(b) If property is to be declared ex-
cess as a result of a decision by the De-
partment of the Army, appropriate
commanders and DEs will be advised.
The major commander will be re-
quested to submit a Report of Excess
pursuant to AR 405-90 to HQDA (DAEN-
REM) Washington, DC 20314 within 15
days. DEs will be furnished a copy of
the report.

(c) Upon receipt of advice that prop-
erty will be excessed, the DE, in coordi-
nation with the installation com-
mander concerned, will commence
preparation of ENG Form 2187-R, if re-
quired, for submission to DAEN-REZ-
L.

(d) When the Report of Excess is ap-
proved, DAEN-REM will advise the DE
and will request that screening be ini-
tiated. The approved report will be
prompty referred through channels to
the DE for further appropriate action.

(e) The ENG Form 2187-R will be for-
warded to DAEN-REM not later than 15
days after receipt of the approved Re-
port of Excess.

(f) As soon as the areas to be excessed
are clearly defined, action will be initi-
ated to assemble all necessary data so
that the final SF 118 may be submitted
to GSA within 30 days after necessary
Congressional clearance is obtained
under 10 U.S.C. 2662.

(g) When the estimated value of the
property does not exceed $100,000 and
preparation of an ENG Form 2187-R is
not required, the DE, upon being noti-
fied of the approval of the Report of
Excess, will notify DAEN-REM of the
date the SF 118 will be submitted to
GSA.
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§644.390 Executive Order 11954 sur-
veys of civil works properties.

Procedures to be followed by DEs
when civil works properties are sur-
veyed by GSA under E.O. 11954 are con-
tained in chapter 8 of ER 405-1-12.

§644.391 Predisposal conference.

(a) Where a substantial Army instal-
lation, or portion thereof, is involved,
the DE will convene a predisposal con-
ference with representatives of the
using command, GSA, and other inter-
ested parties. Where an Air Force in-
stallation is involved, the Major Air
Command will take the initiative in
convening the conference. In any cases
involving flying facilities, Federal
Aviation Administration representa-
tives will be invited. The agenda of the
predisposal conference should provide
for:

(1) Determinations on maintenance
guidelines based on probable future
uses of the property with emphasis on
agreements concerning responsibility
for assumption of care and custody, in
accordance with AR 405-90, AFR 874,
and §§644.368 through 644.375.

(2) Review of the SF 118 to assure its
acceptability to GSA.

(3) Review with GSA, when appro-
priate, of the advisability of transfer-
ring custody and maintenance respon-
sibilities to GSA at an early date.

(4) Planning for and, to the extent
possible, making definite determina-
tions on interim wutilization pending
disposal by GSA.

(b) It is of utmost importance that
excess installations be put to produc-
tive use as military operations are
phased out. This will do much to lessen
the impact of the installation’s closing
on the economy of the local commu-
nity. For this purpose, installations, in
many cases, will be reported to GSA
prior to phase out of military oper-
ations. In these cases, the DE has re-
sponsibility to insure, to the extent
practicable, that other productive use
is phased in as military operations are
phased out. This can be accomplished
only by careful planning and contin-
uous coordination by the DE with
using command and GSA. The using
command will plan and execute the
military phase out. However, the DE
will assure that the Report of Excess to
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GSA specifically identifies and ex-
cludes the real and personal property
to be retained by the military depart-
ment. This information is required by
GSA for disposal purposes.

(c) A report on the predisposal con-
ference will be forwarded to DAEN-
REM. Any difficulties indicated by
GSA will be summarized in the report,
along with any other problems encoun-
tered or foreseen.

(d) When requested, and on an indi-
vidual project basis, the DE will pre-
pare a real estate disposal study con-
cerning the transfer of custody and
maintenance responsibilities to GSA
prior to final disposal. This study will
be developed in conjunction with ap-
propriate using command and GSA rep-
resentatives. Its purpose will be to de-
termine whether the transfer of the ex-
cess property to GSA would be more
economical and in the best interest of
the Government. Important benefits to
DOD agencies would be reduction in ex-
penditures and personnel of the mili-
tary departments for such functions.
Copies of the study will be furnished
the using command concerned for
timely review and recommendations.

§644.392 Air Force—preliminary re-
port of excess.

The DAF will issue a preliminary
real estate disposal directive when a
disposal project is forwarded to the As-
sistant Secretary of Defense (Man-
power, Reserve Affairs and Logistics)
for clearance. (Air Force screens its
own properties for other defense re-
quirements and clears the disposal
with DOD and the Armed Services
Committees of the Congress.) When the
preliminary real estate disposal direc-
tive is received, the DE, unless directed
otherwise, will proceed to perform all
necessary actions in coordination with
the installation commander concerned,
for submission of a preliminary Report
of Excess to GSA.

§644.393 Final report of excess to GSA.

Where a preliminary Report of Ex-
cess is made to GSA, the DE will
promptly finalize the report upon re-
ceipt to the final Air Force disposal di-
rective. In all cases where a disposal is
reported to the Armed Services Com-
mittee, the DE will furnish HQDA
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(DAEN-REM) advice when the final re-
port is made to GSA. Where the report
is finalized by statement confirming a
preliminary report as final, copies of
the preliminary report and confirming
statement should be distributed in ac-
cordance with §§644.348 through 644.367.
Distribution of preliminary Reports of
Excess, except to GSA, will not be
made in other cases.

§644.394 Protection of disposal infor-
mation.

To prevent premature disclosure to
the public, information on and plans
for disposal of all or a portion of an in-
stallation should be protected (AR 340-
16), until such time as the property is
determined excess to Army or Air
Force requirements. (The Air Force
preliminary real estate disposal direc-
tive is not issued until a determination
has been made that the property is ex-
cess to Air Force requirements.) After
determinations of excess are made, it is
desirable that information on the
availability of the property for disposal
be widely disseminated. ‘“‘FOR OFFI-
CIAL USE ONLY” marking on plans
and correspondence pertaining to the
excess action may be cancelled by any
recipient or holder. Where the classi-
fication ‘“CONFIDENTIAL’” or higher
has been used, documents must be de-
classified in accordance with AR 380-5.

§644.395 Coordination on
problems.

If any major change or problem re-
quires a significant revision in the
time schedule for disposal, prompt ac-
tion will be taken to advise offices con-
cerned. HQDA (DAEN-REM) should be
promptly informed of any problem ad-
versely affecting a specific disposal
project or the overall program for dis-
posal or property.

disposal

§644.396 Assignment of personnel to
administer.

To extent appropriate according to
the circumstances and nature of the
property, the DE will assign a respon-
sible representative to each installa-
tion, or group of installations, to act
under his staff supervision in perform-
ance of the following functions:

(a) Monitoring and expediting the ac-
tions described in §§644.385 through

§644.400

644.399 and maintaining close liaison
with GSA on disposal problems and ac-
tions.

(b) Monitoring and expediting per-
formance of such demolition, disman-
tling or other construction work as
may be authorized.

(¢) Administration, operation and
maintenance of the excess installation
until final disposal, making every ef-
fort by consolidation of activities and
otherwise to reduce the costs con-
sistent with economic management of
the facilities.

(d) Coordination of ultimate transfer
of assumed custodial responsibility to
other agencies or persons as directed.

§§ 644.397-644.399 [Reserved]

DISPOSAL OF FEE-OWNED REAL
PROPERTY AND EASEMENT INTERESTS

§644.400 Authorities—general.

(a) Statutory authorities. Power to dis-
pose of real estate belonging to the
United States is vested in Congress
(paragraph 2, Section 3, Article IV,
Constitution of the United States), and
no real estate of the Department will
be sold or otherwise disposed of with-
out authority of Congress. By the Fed-
eral Property and Administrative Serv-
ices Act of 1949 (Federal Property Act),
(Pub. L. 152, 81st Congress; 63 Stat. 377)
as amended, (40 U.S.C. 471 et seq.), Con-
gress provided authority for utilization
of excess property and the disposal of
surplus Federal property, and estab-
lished the General Services Adminis-
tration (GSA) to administer the provi-
sions of that Act. All excess and sur-
plus Federal real estate and real prop-
erty components will be disposed of
under authority of the Federal Prop-
erty Act, as amended, unless other
statutory authority for such disposal is
specifically withheld under the provi-
sions of the Act or enacted subsequent
thereto. In connection with disposals
made under statutory authority other
than the Federal Property Act, atten-
tion should be given to the purposes of
the legislation and insofar as prac-
ticable, disposal of property should be
in accordance with the provisions of
the Act and the regulations issued
thereunder, in order that the greatest
overall efficiency and economy be ef-
fected.
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(b) Rules and regulations—(1) Issued by
the GSA. Rules and regulations issued
by the GSA to effectuate its authority
in respect to disposal of real estate and
real property components are con-
tained in FPMR, Section 101-47, as
amended, including disposition of tim-
ber, embedded sand, gravel and stone,
buildings and other structures, and
leaseholds and other rights to use or
occupy real estate. The DE will be gov-
erned by these rules and regulations.
GSA also issues, from time to time,
special delegations of authority to the
Department of Defense with power of
redelegation.

(2) Issued by the Departments. Policies
and procedures of the departments
with respect to the control, manage-
ment, maintenance, and disposition of
real estate and real property compo-
nents located within the continental
United States and its territories and
possessions, placed in excess status or
to be placed in excess status are con-
tained in AR 405-90, AFR 87-4, and AR
405-5/AFR 87-15, except Army civil
works property which is governed by
ER 405-1-12.

(c) Authorities delegated to the Depart-
ment of Defense. Under the publications
and special delegations issued by GSA,
the Department of Defense has been
designated disposal agency categories
enumerated in §644.314.

(d) Authorities delegated to the Army
and Air Force. Department of Defense
Directive 4165.6, among other things,
redelegates to the Secretaries of the
Army, Navy and Air Force, and to such
individuals as they may designate for
the purpose of administering real es-
tate actions within their respective de-
partments, the authorities which were
then, or may hereafter be, assigned and
delegated to, or vested in the Secretary
of Defense by:

(1) Sections 401 and 402 of the Federal
Property and Administrative Services
Act of 1949, as amended (40 U.S.C. 511
and 512) and regulations of the GSA
promulgated thereunder.

(2) The Administrator of General
Services, pursuant to Section 203 (a),
(b) and (c) of the Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 484).

(3) Other specific delegations from
the Administrator of General Services.

32 CFR Ch. V (7-1-09 Edition)

(e) Authorities (Special). In addition to
the general authority cited in para-
graph (d)(2) of this section, the Depart-
ment derives authority from a number
of special purpose statutes to transfer
real property to other Federal agencies
and to dispose of real property for spe-
cial purposes, or to special classes or in
a specific manner to achieve a specific
objective. Some of these acts are uti-
lized in conjunction with regulations of
GSA and some are exercised independ-
ently thereof according to the nature
of the particular law. These laws are
described in subsequent sections of ER
405-1-12.

§644.401 Transfers—general.

Résumeés of the principal legislative
acts authorizing transfer of Army and
Air Force real property to other Fed-
eral departments are contained in
§§644.402 through 644.408. The authori-
ties in these acts are exercised inde-
pendently of GSA regulations. Trans-
fers under these authorities are made
without reimbursement. Real property
can also be transferred under the Fed-
eral Property Act within the scope of
disposal authority delegated by GSA.
Transfers under the Federal Property
Act are subject to reimbursement as
prescribed by FPMR, section 101-47.203—
7. Property reported to GSA for dis-
posal will be transferred only at the di-
rection of GSA. Excess property ex-
cepted from reporting may be trans-
ferred by the DE under GSA regula-
tions. Transfers to the Department of
the Interior of surplus lands chiefly
valuable for migratory bird manage-
ment are subject to GSA regulations
but are made without reimbursement
(§644.429).

§644.402 Transfers among the armed
services.

10 U.S.C. 2571(a) authorizes the inter-
change without reimbursement of mili-
tary stores, supplies, and equipment of
every character, including real estate
owned by the Government, between the
Army, Navy, Air Force and Coast
Guard upon request by the head of one
service and with the approval of the
head of the other service.
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§644.403 Transfers to Tennessee Val-
ley Authority.

10 U.S.C. 831f(b) authorizes the Presi-
dent of the United States to provide for
the transfer to the Tennessee Valley
Authority of the use, possession and
control of such real or personal prop-
erty of the United States as he may
from time to time deem necessary and
proper for its purposes. This authority
is applicable to property under the ju-
risdiction or control of the Secretaries
of the Army and the Air Force. The au-
thority vested in the President by this
law has been delegated to the Office of
Management and Budget by Executive
Order No. 10530 dated 11 May 1954, as
amended (see footnote to 3 U.S.C. 301).

§644.404 Transfers to Federal Prison
Industries, Inc.

18 U.S.C. 4122 authorizes any depart-
ment or agency of the Department of
Defense to transfer without exchange
of funds, to Federal Prison Industries,
Inc., any property or equipment suit-
able for use in performing the func-
tions and duties covered by agreement
entered into under subsection (d) of
this Act. The provisions include the in-
dustrial employment and training of
prisoners convicted by general courts-
martial and confined in any institution
under the jurisdiction of any DOD
agency or department.

§644.405 Transfers to Veterans Admin-
istration.

38 U.S.C. 5003 authorizes the Secre-
taries of the military departments to
transfer, without reimbursement, to
the Veterans Administration, facili-
ties, supplies, equipment, or material
necessary and proper for the authorized
care of veterans. The word ‘‘facilities,”
as used in this Act, has been construed
to include buildings and grounds.

§644.406 Transfers to Secretary of
Transportation and the National
Weather Service.

49 U.S.C. 1157 authorizes the Depart-
ment of Defense to transfer, without
charge, to the Secretary of Transpor-
tation, airport property and airway
property, exclusive of meteorological
facilities in territory outside the conti-
nental limits of the United States (in-
cluding Alaska). Section (b) of this Act

§644.408

similarly authorizes transfer of mete-
orological facilities, without charge, to
the National Weather Service.

§644.407 Transfers to District of Co-

lumbia.
40 U.S.C. 122 authorizes Federal and
District authorities administering

properties within the District of Co-
lumbia, owned by the United States or
by the District, to transfer jurisdiction
over parts or all of such property
among or between themselves for pur-
poses of administration and mainte-
nance under such conditions as may be
mutually agreed upon, provided that,
prior to the consummation of any such
transfer, the proposed transfer shall be
recommended by the National Capital
Planning Commission. All such trans-
fers and agreements shall be reported
to Congress by the District authorities
concerned.

§644.408 Interchange of national for-
est and military and civil works
lands.

16 U.S.C. 505a, 505b authorizes the
Secretary of Agriculture, with respect
to national forest lands, and the Sec-
retary of a military department, with
respect to lands under the control of
the military department which lie
within or adjacent to the exterior
boundaries of a national forest, to
interchange such lands, or parts there-
of, without reimbursement or transfer
of funds whenever they shall determine
that such interchange will facilitate
land management and provide max-
imum use thereof, for authorized pur-
poses. This law further provides that
no transfer thereunder shall become ef-
fective until 45 days after the submis-
sion to the Congress by the respective
Secretaries of notice of intention to
make the interchange. The law also
provides, in effect, that lands so trans-
ferred shall thereafter be subject only
to the laws applicable to the lands of
which the transferred lands become a
part. Lands under the administrative
control of the Congress, both military
and civil, and that of the Air Force are
within the scope of this law.
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§644.409 Procedures for Interchange
of National Forest Lands.

(a) General. The interchange of na-
tional forest lands is accomplished in
three steps: first, agreement must be
reached between the two departments
involved as to which lands will be
interchanged; second, the two depart-
ments will jointly notify the Speaker
of the House of Representatives and
the President of the Senate, by letter,
of the intention of the two depart-
ments to make the interchange agreed
upon; third, upon the expiration of 45
days from the date of submission of the
notice of intention (counting only days
occurring during any regular or special
session of the Congress) the two secre-
taries will execute jointly and cause to
be published in the FEDERAL REGISTER
an order transferring the respective
lands of each department to the other.

(b) Initiation of requests for inter-
change. Requests for interchange of
lands may be originated by either the
military department involved or the
Department of Agriculture. Those
originated by the Department of the
Army may result from land require-
ments generated by newly authorized
civil works or military construction
projects or from authorized expansion
of existing projects or as a result of
property utilization surveys. Depart-
ment of the Air Force requirements
may develop similarly. When a request
originates with the Department of the
Air Force requirements may develop
similarly. When a request originates
with the Department of Agriculture
pertaining to a civil works project or a
military installation, it will be ana-
lyzed and coordinated by the DE with
local representatives of the Depart-
ment of Agriculture and the using serv-
ice, as appropriate, to determine the
feasibility of and need for the acquisi-
tion of any forest land to improve ad-
ministration of the Army project or in-
stallation and the availability of Army
lands for transfer to the Department of
Agriculture. When coordinated anal-
ysis indicates the propriety of an inter-
change, an interchange planning report
will be developed by the DE, in coordi-
nation with interested local elements
of the two departments and submitted
to HQDA (DAEN-REM) WASH DC 20314,
with appropriate recommendations.
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(c) Contents of interchange planning re-
port. The planning report should in-
clude the following information:

(1) Location of the areas proposed for
interchange, including the county or
municipality, names of the forest,
project or installation, and number of
acres to be interchanged by each de-
partment.

(2) If the areas involved include pub-
lic domain lands, the number and date
of the Executive Order or Public Land
Order by which withdrawn or estab-
lished.

(3) If the areas
lands:

(i) Approximate dates, methods and
cost of acquisition of Department of
the Army lands proposed for inter-
change.

(ii) Interest, restrictions and reserva-
tions currently outstanding, to which
the lands were subject when acquired,
together with such rights subsequently
granted by the Government and pres-
ently in force.

(4) Any additional reservations, con-
ditions or restrictions under which the
interchange is to be made.

(5) A map, in triplicate, indicating by
appropriate color scheme the lands of
each department which are to be inter-
changed. The map should show the ju-
risdictional boundary, and, where ap-
propriate, the contour elevations used
as a basis for determining the extent of
the interchange.

(6) An informal estimate of the cur-
rent values of the areas to be inter-
changed.

(7) Information upon which to base a
determination by the two Secretaries
that the interchange will facilitate
land management and provide max-
imum use thereof for authorized pur-
poses.

(8) Any other information or data
that might be helpful to representa-
tives of the Department of the Army in
answering pertinent questions that
may be raised by the committees of
Congress.

(9) A draft of order of interchange
prepared, in sextuplicate, in coordina-
tion with representatives of the Forest
Service for execution jointly by the
two Secretaries.

(10) Recommendations of the District
and Division Engineers.

include acquired

254



Department of the Army, DoD

(d) Relinquishment and assumption of
possession. Upon notification by the
Chief of Engineers that an order of
interchange has been published, the DE
will coordinate with local representa-
tives of the Forest Service, and the
using service if appropriate, the ex-
change of custody and accountability
of the respective areas.

§644.410 Procedure for other trans-
fers.

(a) Applicability—Ezxceptions. Sections
644.410 through 644.412 are applicable to
all transfers of real and related per-
sonal property to other Federal agen-
cies by the Army and Air Force except
as provided above.

(b) Authority to execute—(1) Secretaries
of the Army and Air Force. Instruments
effecting the transfer of fee-owned land
(except fee-owned land that has been
reported to GSA and is transferred at
the direction of GSA) will be executed
at Secretarial level. The Secretary of
the Army, or his designee, will execute
instruments transferring Air Force
land to other Federal agencies.

(2) Division and District Engineers will
execute instruments transferring real
property and related personal property
to other Federal agencies: (i) Which
has been reported to GSA and which is
transferred at the direction of GSA; (ii)
leaseholds, easements, and other lesser
interests in lands; and (iii) buildings,
fixtures, and other improvements.

§644.411 Form of inter-agency transfer
instrument.

(a) Inter-agency transfer instruments
will be prepared by the Chief of Engi-
neers in either memorandum or letter
form. The instruments will be prepared
for signature of the Secretary of the
transferring department and will be ad-
dressed to the Secretary of head of the
receiving department or agency. The
instrument will provide, as a min-
imum, the following: citation of statu-
tory authority for the transfer; state-
ment as to whether the transfer is
made with or without reimbursement;
statement of the reimbursement
amount, if applicable; statement as to
whether the requirements of 10 U.S.C.
2662 have been met or that the transfer
is not subject thereto; statement as to
the acreage of land involved; and, by

§644.411

means of an inclosure, a description of
the property being transferred. Based
on the circumstances and nature of the
property, other appropriate data out-
lined below will be included in the in-
strument.

(1) Effective date of transfer (where
right-of-entry has been granted or cus-
tody transferred, this date will be
used.)

(2) Restrictions, conditions, reserva-
tions and exceptions, as necessary.

(3) When, where, how and by whom
transfer of physical possession and ac-
countability for the property will be
accomplished.

(4) Location and proposed disposition
of title papers pertaining to the prop-
erty.

(5) Description of the land and copy
of map depicting the property and re-
flecting its relation to retained prop-
erty, if any, and to encumbrances such
as rights-of-way, easements, and lease-
holds.

(6) Instructions concerning payment
of rent where a lease is involved. The
transfer will be conditioned upon as-
sumption of all obligations incurred in
connection with the leasehold, includ-
ing obligations to restore the premises.

(7) Instructions concerning removal
and site restoration where buildings or
timber, or sand and gravel, or other
separable property is involved.

(8) Statement of source of title and
cost of acquisition where land is in-
volved. Reservations and exceptions in
and to the Government’s title and ease-
ments and other rights in the property
granted by the Government will be
stated with particularity.

(9) List and description of buildings
and improvements and cost of build-
ings and improvements not acquired
with the land.

(10) A reference to excess or other di-
rective making the property available
for transfer when instrument is exe-
cuted by District Engineer.

(11) Statement of responsibility and
reimbursement for utility services.

(12) Reference to Report of Excess,
Standard Form 118, where property has
been reported to GSA.

(13) Other appropriate information.

(b) The DE will provide the data out-
lined in paragraph (a) of this section to
HQDA (DAEN-REM) WASH DC 20314 for
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use in preparing transfers to be exe-
cuted at the Secretariat level. The for-
warding correspondence will contain
sufficient information for a full and
complete understanding of the pro-
posed transfer action, including an ap-
praisal when reimbursement is re-
quired, together with other appropriate
comments and recommendations.

§644.412 Transfer of custody and ac-
countability.

The DE will transfer custody and ac-
countability or will coordinate the
transfer, as appropriate. The DE will
collect any reimbursement and obtain
any releases required. Where a lease-
hold is involved, the DE will furnish
the transferee a copy of the lease and
advice of the last rental paid and when
the next rent is due. Upon completion
of the transfer, proper notice will be
given to the General Accounting Office,
the lessor, and the Finance Officer as
to the responsibility of the transferee
for future rental payments. This action
will be initiated or completed promptly
upon receipt of a copy of the executed
instrument, and a conformed copy
thereof will be furnished to HQDA
(DAEN-REP) WASH DC 20314.

§644.413 Exchanges of fee-owned land
and easement interests.

The statutes identified in §§644.414
through 644.417 authorize the exchange
of Government-owned lands and inter-
ests therein for private lands and lands
owned by States, other non-Federal
agencies, and their instrumentalities.
As a general rule, any exchange of
lands should be restricted to lands of
approximately equal value. Where the
Government property proposed for ex-
change has a value substantially in ex-
cess of the private land to be acquired,
the question of whether the trans-
action is truly an exchange arises. In
drafting relocation contracts, care
must be exercised to insure that there
is legal authority for execution of the
conveyance or easement proposed.

§644.414 MCA acts.

The annual military construction au-
thorization acts usually contain gen-
eral authority for the acquisition, ‘‘by
donation, purchase, exchange of Gov-
ernment-owned lands, or otherwise,”” of
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lands and interests therein at specified
installations or for specified military
purposes. The annual acts must be ex-
amined to determine that specific au-
thority exists to acquire land by ex-
change, unless a contemplated ex-
change falls within the scope of one of
the special laws mentioned in §§644.415
through 644.419.

§644.415 Army military and Air Force
lands—$50,000 limitation.

(a) 10 U.S.C. 2672 authorizes the Sec-
retary of a military department to ac-
quire land and interests in land, by
gift, purchase, exchange of Govern-
ment-owned land, or otherwise, that:

(1) The Secretary or his designee de-
termines is needed in the interest of
national defense, and

(2) Does not cost more than $50,000.

(b) 10 U.S.C. 2672a authorizes the Sec-
retary of a military department to ac-
quire any interest in land, including by
exchange of Government-owned land,
that:

(1) The Secretary or his designee de-
termines is needed in the interest of
national defense;

(2) Is required to maintain the oper-
ations integrity of a military installa-
tion; and

(3) Considerations of urgency do not
permit the delay necessary to include
the required acquisition in an annual
Military Construction Authorization
Act.

§644.416 Army civil works lands.

The Secretary of the Army is author-
ized to exchange lands acquired for
river and harbor and flood control
projects for privately-owned lands re-
quired for such purposes (33 U.S.C. 558b
and 558b-1).

§644.417 For MCA family housing.

The Act of 1 September 1954, Pub. L.
765, 83rd Congress (68 Stat. 1119), as
amended by section 415 of Pub. L. 968,
84th Congress, Act of 3 August 1956 (70
Stat. 1018) authorizes the acquisition of
real estate by donation, purchase, ex-
change of Government-owned lands, or
otherwise, for ‘“‘Military Construction-
Army Family Housing at Military In-
stallations and Facilities.”
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§644.418 Procedure for exchange.

(a) Each agreement for the exchange
of real property should be formalized
by written contract specifying the
terms and conditions of the exchange,
including, by reference to exhibits in-
corporated therein or otherwise, the
form and terms of the conveyance of
the title to the property to and from
the Government. The agreement, in the
case of relocation contracts, will be de-
veloped in accordance with ER 1180-1-1.
Where an exchange of land or interests
therein is considered desirable in the
course of a condemnation proceeding,
the agreement can be incorporated in a
stipulation therein (§§644.111 through
644.121)

(b) Submission to the Chief of Engi-
neers of draft of conveyance.

(1) Conveyance will usually be exe-
cuted by the Secretary or head of the
agency involved §644.441. To avoid im-
pinging on his discretionary powers,
the execution of any contract or agree-
ment involving an exchange of real
property interests must be approved in
advance, be deferred pending execution
of the conveyance, or provide that the
terms and conditions of any grant to be
made pursuant to the contract will be
subject to approval by the Secretary or
agency head. It is considered preferable
that the contract contain a draft of
conveyance as an exhibit thereto and,
where time will permit, be submitted
to DAEN-REM for review prior to final
execution of the contract in order to
avoid possible difficulties arising from
subsequent disagreement over terms
acceptable to the signatory of the Gov-
ernment’s conveyance.

(2) In submitting for final approval
and execution the conveyance of the
Government’s interest in land pursuant
to a contract for exchange, the fol-
lowing data should included to support
the proposed action:

(i) Description and map of the prop-
erty to be conveyed.

(i1) Statements as to how and when
the Government acquired title to the
property, the nature and extent of its
interest therein, and a statement of
any encumbrance to which the prop-
erty is subject and the nature thereof,
such as easements for road rights-of-
way, utility lines, etc.
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(iii) A sufficient number of drafts or
the conveyance to permit distribution
thereof to interested agencies and the
grantee.

(iv) Two copies of the contract, op-
tion, stipulation in condemnation or
other agreement which provides for the
proposed conveyance, or, in lieu there-
of, pertinent excerpts therefrom suffi-
cient to clearly show the nature and
extent of the Government’s obligation
to execute the conveyance.

(v) A citation of the statutory au-
thority on which the execution of the
conveyance is to be predicated.

(vi) Any additional information nec-
essary to a proper understanding of the
proposed transaction.

(vii) When the exchange agreement is
other than a relocation contract, an
appraisal report showing the relative
fair values of the properties to be ex-
changed.

(viii) A copy of the conveyance to be
made to the United States, or a state-
ment by the Attorney General that an
acceptable conveyance has been exe-
cuted and delivered to the United
States, and that an opinion of good
title has been made or is not required
by regulation to be made.

(ix) Recommendations of the Divi-
sion and District Engineers.

§644.419 Public
ments.

Public Law 87-852, approved 23 Octo-
ber 1962 (76 Stat. 1129), authorizes exec-
utive agencies to grant easements on
real property of the United States for
rights-of-way or other purposes on
terms and considerations deemed nec-
essary to protect the interest of the
United States, with or without mone-
tary consideration, or other consider-
ation, including any interest in real
property. The Act also authorizes the
relinquishment of legislative jurisdic-
tion to the State.

Law 87-852 ease-

§644.420 Disposal of property in which
the military departments have a
continuing interest under special
acts of Congress.

General. Because of the continuing
interest of the departments in the fol-
lowing properties and in view of the de-
terminations under the Acts on which
the disposals are premised, properties
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that can be conveyed under authorities
discussed in §§644.421 through 644.424
are not considered surplus or excess
within the meaning of these terms as
defined in the Federal Property Act.

§644.421 Highway purposes.

Title 23 U.S.C. 317 provides that upon
application of the Secretary of Trans-
portation, land or materials may be
transferred to a state for the construc-
tion or maintenance of a right-of-way
for any highway adjacent to a Govern-
ment installation. If, within a period of
four months after such application by
the Secretary of Transportation, the
Secretary of the Department shall not
have certified to the Secretary of
Transportation that the proposed ap-
propriation of such land or material is
contrary to the public interest or in-
consistent with the purpose for which
such land or materials have been re-
served, they may be appropriated and
transferred to the state for such pur-
poses. When the need for such land or
material ceases to exist, they shall re-
vert to the control of the department.
This section applies only to projects
constructed on a Federal-aid system,
or under the provisions of chapter 2 of
title 23 U.S.C. Usually applications for
highway rights-of-way or the use of
borrow material made under this Act
by the Federal Highway Administra-
tion, Department of Transportation, on
behalf of a particular state can be and
are more simply satisfied by the
issuance of a road easement or a li-
cense to take borrow material. This
latter procedure is also desirable in
that controls necessary to satisfy mili-
tary requirements may be retained.
Title 23 U.S.C. 107(d) directs Federal
agencies to cooperate with the Sec-
retary of Transportation in providing
rights-of-way, including control of ac-
cess, for the interstate highway system
over lands and interests in lands owned
by the United States.

§644.422 Authorized widening of a
public highway, street, or alley.

40 U.S.C. 345c authorizes the convey-
ance, upon application, of such interest
in real property as is determined will
not be adverse to the interests of the
United States, to the states or political
subdivisions for authorized widening of
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a public highway, street, or alley. The
conveyance may be made with or with-
out consideration, and subject to terms
and conditions deemed necessary to
protect the interests of the United
States. Excepted from this authority is
the conveyance of any interest in real
property that can be transferred under
title 23 of the United States Code (see
§644.421), and to public lands in the Na-
tional Forest System.

§644.423 Airport development.

(a) Authority. 49 U.S.C. 1723 provides
that

(a) . .. whenever the Secretary of Trans-
portation determines that use of any lands
owned or controlled by the United States is
reasonably necessary for carrying out a
project for airport development under this
subchapter, or for the operation of any pub-
lic airport, including lands reasonably nec-
essary to meet future development of an air-
port in accordance with the national airport
system plan, he shall file with the head of
the department or agency having control of
the lands a request that the necessary prop-
erty interests therein be conveyed to the
public agency sponsoring the project in ques-
tion or owning or controlling the airport.
The property interest may consist of the
title to, or any other interest in, land or any
easement through or other interest in air-
space. (b) Upon receipt of a request from the
Secretary under this section, the head of the
department or agency having control of the
lands in question shall determine whether
the requested conveyance is inconsistent
with the needs of the department or agency,
and shall notify the Secretary of his deter-
mination within a period of four months
after receipt of the Secretary’s request. If
the department or agency head determines
that the requested conveyance is not incon-
sistent with the needs of that department or
agency, the department, or agency head is
hereby authorized and directed, with the ap-
proval of the President and the Attorney
General of the United States, and without
any expense to the United States, to perform
any acts and to execute any instruments
necessary to make the conveyance re-
quested. A conveyance may be made only on
the condition that, at the option of the Sec-
retary, the property interest conveyed shall
revert to the United States in the event that
the lands in question are not developed for
airport purposes or used in a manner con-
sistent with the terms of the conveyance. If
only a part of the property interest conveyed
is not developed for airport purposes, or used
in a manner consistent with the terms of the
conveyance, only that particular part shall
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at the option of the Secretary, revert to the
United States.

(b) Approval. The requirement for ap-
proval by the President was waived by
Executive Order 12079 dated 18 Sep-
tember 1978. The Attorney General del-
egated his authority to approve to the
Assistant Attorney General, Land and
Natural Resources Division, by §0.67 of
title 28 of the Code of Federal Regula-
tions (Order No. 468.71 of the Attorney
General, October 22, 1971: 36 FR 20428).
The instrument of conveyance must
cite authority for the waiver and the
delegation as shown in the suggested
format of deed in ER 405-1-12.

(¢c) Requirements for conveyance instru-
ment. Under authority delegated by the
Secretary of Transportation to the
Federal Aviation Administration
(FAA), when the Administrator of the
FAA requests a conveyance from a
military department, the instrument of
conveyance requires the following pro-
visions as covenants running with the
land, binding the grantee, its succes-
sors and assigns.

(1) That the grantee will use the
property interest for airport purposes,
and will develop that interest for air-
port purposes within one year after the
date of this conveyance, except that if
the property interest is necessary to
meet future development of an airport
in accordance with the National Air-
port System Plan the grantee will de-
velop that interest for airport purposes
on or before the period provided in the
plan or within a period satisfactory to
the Administrator and any interim use
of that interest for other than airport
purposes will be subject to such terms
and conditions as the Administrator
may prescribe.

(2) That the airport, and its appur-
tenant areas and its buildings and fa-
cilities, whether or not the land is con-
veyed, will be operated as a public air-
port on fair and reasonable terms,
without discrimination on the basis of
race, color, religion, age, sex, handicap
or national origin, as to airport em-
ployment practices, and as to accom-
modations, services, facilities, and
other public uses of the airport.

(3) That the grantee will not grant or
permit any exclusive right forbidden by
section 308(a) of the Federal Aviation
Act of 1958 (49 U.S.C. 1349(a)) at the air-
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port, or at any other airport now
owned or controlled by it.

(4) That the grantee agrees that no
person shall be excluded from any par-
ticipation, be denied any benefits or be
otherwise subjected to any discrimina-
tion, on the grounds of race, color, reli-
gion, age, sex, handicap or national ori-
gin.

(5) That the grantee agrees to comply
with all requirements imposed by or
pursuant to part 21 of the Regulations
of the Office of the Secretary of Trans-
portation (49 CFR part 21)—non-
discrimination in federally assisted
programs of the Department of Trans-
portation—effectuation of title IV of
the Civil Rights Act of 1964.

(6) That in furtherance of the policy
of the FAA under this covenant, the
grantee:

(i) Agrees that, unless authorized by
the Administrator, it will not, either
directly or indirectly, grant or permit
any person, firm or corporation the ex-
clusive right at the airport, or at any
other airport now owned or controlled
by it, to conduct any aeronautical ac-
tivities, including, but not limited to,
charter flights, pilot training, aircraft
rental and sightseeing, aerial photog-
raphy, crop dusting, aerial advertising
and surveying, air carrier operations,
aircraft sales and services, sale of avia-
tion petroleum products whether or
not conducted in conjunction with
other aeronautical activity, repair and
maintenance of aircraft, sale of air-
craft parts, and any other activities
which because of their direct relation-
ship to the operation of aircraft can be
regarded as an aeronautical activity;

(ii) Agrees that it will terminate any
existing exclusive right to engage in
the sale of gasoline or oil, or both,
granted before 17 July 1962 at such an
airport, at the earliest renewal, can-
cellation, or expiration date applicable
to the agreement that established the
exclusive right; and

(iii) Agrees that it will terminate
forthwith any other exclusive right to
conduct any aeronautical activity now
existing at such an airport.

(7) That any later transfer of the
property interest conveyed will be sub-
ject to the covenants and conditions in
the instrument of conveyance.
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(8) That, if the covenant to develop
the property interest (or any part
thereof) for airport purposes within one
year after the date of this conveyance
is breached, or if the property interest
(or any part thereof) is not used in a
manner consistent with the terms of
the conveyance, the Administrator
may give notice to the grantee requir-
ing him to take specified action to-
wards development within a fixed pe-
riod. These notices may be issued re-
peatedly, and outstanding notices may
be amended or supplemented. Upon ex-
piration of a period so fixed without
completion by the grantee of the re-
quired action, the Administrator may,
on behalf of the United States, enter,
and take title to, the property interest
conveyed or the particular part of the
interest to which the breach relates.

(9) That, if any covenant or condition
in the instrument of conveyance, other
than the covenant contained in para-
graph (c¢)(7) of this section, is breached,
the Administrator may, on behalf of
the United States, immediately enter,
and take title to, the property interest
conveyed or, in his discretion, that
part of that interest to which the
breach relates.

(10) That a determination by the Ad-
ministrator that one of the foregoing
covenants has been breached is conclu-
sive of the facts; and that, if the right
of entry and possession of title stipu-
lated in the foregoing covenants is ex-
ercised, the grantee will, upon demand
of the Administrator, take any action
(including prosecution of suit or exe-
cuting of instruments) that may be
necessary to evidence transfer to the
United States of title to the property
interest conveyed, or, in the Adminis-
trator’s discretion, to that part of that
interest to which the breach relates.

(d) Procedure for conveyance. Upon re-
ceipt of a deed from the District Engi-
neer, DAEN-REM will submit the deed
to the appropriate Secretary for execu-
tion, and to the Assistant Attorney
General, Land and Natural Resources
Division, for approval, before returning
it to the District Engineer for delivery
to the grantee.

(1) The deed assembly submitted will
contain, in triplicate:
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(i) The request from the Adminis-
trator of FAA to the Secretary of the
military department concerned;

(ii) The reply from the Secretary in-
volved to the Administrator, making
the property available;

(iii) The resolution by the appro-
priate governing body of the public
agency sponsoring the project in ques-
tion indicating authorization for acqui-
sition by such agency and its concur-
rence with the terms and conditions of
the conveyance.

(2) Transmittal correspondence shall
also set forth:

(i) The type and condition of the
property, including improvements ac-
quired therewith or constructed since
acquisition;

(ii) Whether there has been any
change in the nature, quantity, etc., of
the property requested by the agency
from the date of its original request to
the present. If so, details should be fur-
nished together with an appropriate
amendatory resolution (in triplicate)
by the governing body of the spon-
soring agency;

(iii) Expenses of transfer. In view of
the provision in the Act that the con-
veyance will be made without any ex-
pense to the United States, if land sur-
veys are required the transferee agency
will be required to pay cost of making
such surveys.

§644.424 Development of public port
or industrial facilities.

(a) Authority. Section 108 of Pub. L.
86-645 approved 14 July 1960 (33 U.S.C.
578) authorizes the Secretary of the
Army, after certain determinations are
made, to convey land which is a part of
a water resource development project
to a state, political subdivision thereof,
port district, port authority, or other
body created by the State or through a
compact between two or more States
for the purpose of developing or en-
couraging the development of public
port or industrial facilities.

(b) Limitation. Only lands within a
navigation project will be made avail-
able for conveyance for these purposes.

(c) Delegations, rules, and regulations.
Pursuant to rules and regulations pub-
lished in the FEDERAL REGISTER 11
March 1961 (26 FR 2117-2118; 33 CFR
211.141 through 211.147),
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(1) The Chief of Engineers or the Di-
rector of Civil Works has been dele-
gated authority to determine:

(i) That the development of public
port or industrial facilities on land
within a project will be in the public
interest;

(ii) That such development will not
interfere with the operation and main-
tenance of the project;

(iii) That the disposition of the land
for these purposes under this Act will
serve the objectives of the project;

(iv) If two or more agencies file appli-
cations for the same land, which agen-
cy’s intended use of the land will best
promote the purpose for which the
project was authorized; and

(v) The conditions, reservations and
restrictions to be included in a convey-
ance under the Act.

(2) The District Engineer has been
delegated authority to:

(i) Give notice of any proposed con-
veyance under the Act and afford an
opportunity to interested eligible agen-
cies in the general vicinity of the land
to apply for its purchase; and

(ii) Determine the period of time in
which applications for conveyances
may be filed.

(3) Notice. The District Engineer shall
give notice of the availability of any
land for conveyance under this Act and
afford an opportunity to eligible agen-
cies in the general vicinity of the land
to apply for its purchase (i) by publica-
tion at least twice at not less than 15-
day intervals in two newspapers having
general circulation within the state in
which the available land is located and,
if any agency of an adjoining state or
states may have an interest in the de-
velopment of such land for public port
or industrial facilities, by publication
at least twice at not less than 15-day
intervals in two newspapers having
general circulation within such state
or states, and (ii) by letters to all agen-
cies who may be interested in the de-
velopment of public port or industrial
facilities on the available land.

(4) Filing of application. Any agency
interested in the development of public
ports or industrial facilities upon the
available land shall file a written ap-
plication with the District Engineer
within the time designated in the pub-
lic notice. The application shall state
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fully the purposes for which the land is
desired and the scope of proposed de-
velopment.

(5) Price. No conveyance shall be
made for a price less than the fair mar-
ket value of the land.

(6) Conveyance. Any conveyance of
land under this Act for public port or
industrial facilities will be by quit-
claim deed in the form of Figure 11-5 in
ER 405-1-12 executed by the Secretary
of the Army.

(d) Procedure. (1) Proposals to convey
land included in navigation projects for
development of public port or indus-
trial facilities will be forwarded by the
District Engineer, through the Division
Engineer, to HQDA (DAEN-REM), with
recommendations, and with the infor-
mation required by §644.329, and such
additional information as will enable
the Chief of Engineers to make the de-
terminations required under paragraph
(c)(1) of this section.

(2) Upon receipt of notification from
the Chief of Engineers that the prop-
erty is available for sale for develop-
ment of public port or industrial facili-
ties, the District Engineer shall give
notice of such availability in accord-
ance with paragraph (c)(3) of this sec-
tion. The public notice will follow sub-
stantially the guide format in Figure
11-4 of ER 405-1-12.

(3) If two or more applications are re-
ceived from eligible agencies, all appli-
cations, with recommendations, will be
forwarded, through the Division Engi-
neer, to DAEN-REM for the determina-
tion referred to in paragraph (c)(1)(iv)
of this section.

(4) Upon determination of the actual
property to be included in a convey-
ance, the fair market value thereof will
be established by an appraisal.

(5) Upon the acceptance of an appli-
cation, negotiations will be conducted
at the price established by the ap-
praisal. However, the applicant will be
advised that the price is subject to ap-
proval by the Secretary of the Army.
This is necessary since the Secretary of
the Army has not delegated his author-
ity to determine the fair market value
for conveyances under this Act. If pub-
lic port facilities that can be used in
connection with proposed industrial fa-
cilities have not been constructed in
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the vicinity, no disposal under this au-
thority will be authorized which does
not provide for construction of public
port facilities.

(6) Upon completion of negotiations a
quitclaim deed following the sample
format in Figure 11-5 of ER 405-1-12
will be prepared and forwarded,
through the Division Engineer, to
HQDA (DAEN-REM) for execution by
the Secretary of the Army, in accord-
ance with the general procedure for
submission of deeds for execution as
outlined in §644.441.

§644.425 Authority and procedure for
disposal of surplus property by DA
to eligible public agencies.

FPMR 101-47.303-2 provides that the
disposal agency shall allow a reason-
able period of time for states, munici-
palities, and their instrumentalities, to
perfect a comprehensive and coordi-
nated plan of use and procurement of
surplus property in which they may be
interested. This provision applies to
surplus property that can be disposed
of by negotiated sale under the special
acts listed in §§644.428 through 644.432
for public highways, streets, and alleys
under the Act listed in §§644.421 and
644.422, by transfer to the District of
Columbia under §644.407, and under the
individual agency negotiating author-
ity of the Federal Property Act, (40
U.S.C. 484(e)(3). A listing of the special
acts, with the eligible public agencies,
and some guides for classification of
property for disposal are contained in
FPMR, 101-47.4905.

§644.426 Classification.

Pursuant to FPMR, 101-47.303-1, any
item of surplus land not reported to
GSA for disposal in accordance with
§§ 644.348 through 644.367 will be classi-
fied according to its highest and best
use, e.g., industrial, commercial, agri-
cultural, or for disposal under the spe-
cial acts referred to above. Where re-
quired by the special acts, classifica-
tion will be coordinated with the inter-
ested Federal agency. The classifica-
tion will be recorded on ENG Form 1825
(Real Property Classification), with
sufficient information to justify the
classification. Surplus property may be
reclassified from time to time when-
ever such action is deemed appropriate.
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Based on its classification, notice of
the availability of surplus land for dis-
posal will be given to public agencies
eligible to procure such property as
provided in §644.427.

§644.427 Notice to
agencies.

FPMR, 101-47.303-2 and 101-47.308-1, et
seq., provide a procedure of formal no-
tice to eligible public agencies of the
availability of surplus land for dis-
posal. Notices are not required for
property having an estimated fair mar-
ket value of less than $1,000, except
where the disposal agency has reason
to believe that an eligible public agen-
cy may be interested in the property.
Notices as provided in this section will
be given for all surplus airport prop-
erty and surplus fee-owned land for
which the Army is the disposal agency,
that is classified for disposal under a
special act, or if there is reason to be-
lieve that a public agency may be in-
terested in acquiring the land by nego-
tiation at its appraised fair market
value under the Federal Property Act
(40 U.S.C. 484(e)(3)(H).

eligible public

§644.428 Airport property.

(a) Eligible transferees. The right to
acquire surplus property without mon-
etary consideration for airport pur-
poses, under 50 U.S.C. 1622(g), with the
approval of the Administrator of GSA,
is limited to states, political subdivi-
sions, municipalities and tax-supported
institutions. This is the proper statu-
tory provision governing transfers of
entire military airports to state or
local agencies for their use as public
airports. The right of such transferees
is subordinate to the priority of Fed-
eral agencies to acquire the property
for their own use. Airport property will
not be disposed of for any other non-
Federal use until every reasonable ef-
fort has been made to dispose of it for
airport purposes.

(b) Preliminary procedures. (1) Request
a determination by the Administrator
of the FAA that the surplus land is es-
sential, suitable or desirable for the de-
velopment, improvement, operation or
maintenance of a public airport as re-
quired by 50 U.S.C. 1622(g)(1).

(2) Upon receipt of a determination
by the Administrator of FAA, furnish
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the FAA Regional Office with a de-
scription of the property, or a copy of
the Standard Form 118 if the property
has been reported to GSA for screen-
ing, together with a list of the oper-
ating and maintenance equipment
available for disposal with the airfield,
and request that a survey under the
Surplus Property Act be made and
that, based thereon, recommendations
for classification of the property under
the Act be furnished.

(c) Classification. District Engineers
are authorized to approve ENG Form
1825, Real Property Classification,
based on FAA recommendations. Gen-
erally, the recommendations of FAA in
regard to classification of property,
will be followed, except the following
will be forwarded to DAEN-REM with-
out final classification action: cases in-
volving reduction in land areas, run-
ways, taxiways, etc.; controversial
cases; and cases where changes in the
reservations, restrictions, or condi-
tions specified in the Act are rec-
ommended by FAA. District Engineers
will not classify as airport property,
property in excess of that rec-
ommended by FAA or property of
which the highest and best use is deter-
mined to be industrial. Where the Dis-
trict Engineer does not agree with the
report of FAA, he will immediately
submit complete data setting forth all
objections to the report, together with
his recommendations, to DAEN-REM.

(d) Notice of availability. Upon classi-
fication of the property as airport
property, notice of the proposed dis-
posal will be sent by certified mail to
the political subdivisions, or munici-
palities in which the property is lo-
cated, and also to any other state, po-
litical subdivision, municipality, or
tax-supported institution which the
District Engineer has reason to believe
may be interested in the property. A
reasonable time will be allowed eligible
agencies to submit an acceptable appli-
cation. Figure 11-6 in ER 405-1-12 is a
format for use in preparing the notice.

(e) Advertising. The proposed disposal
of airport property will be advertised
in at least two newspapers of general
circulation within the state in which
the airport is located. This advertising
will insure notification to political
subdivisions, tax-supported institu-
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tions, and others that the property is
available. Property not classified as
airport property will be advertised in
accordance with the applicable require-
ments for the type of property. How-
ever, the first advertising of non-air-
port property adjacent to an airport
will contain a statement that the prop-
erty may be acquired under section
13(g) of the Surplus Property Act of
1944, as amended, for airport purposes,
provided FAA approves such acquisi-
tion.

(f) Form of application. Public agen-
cies desiring to acquire surplus airport
property will be required to submit an
Application For Airport Property (Fig-
ure 11-7 in ER 405-1-12). The applica-
tion includes the provisions of section
13(g) of the Surplus Property Act of
1944, as amended. If the applicant de-
sires to enter and use the property
prior to conveyance, such other terms
and conditions considered desirable and
necessary governing interim use of the
property by the applicant will be in-
cluded. The application will be signed
by the applicant and forwarded to
DAEN-REM for acceptance by proper
authority in the Department. Evidence
of the applicant’s legal and financial
ability to maintain and operate the
property, as proposed, will also be sub-
mitted with the application.

(g) Request for modifications in the pro-
visions of section 13(g) of the Surplus
Property Act of 1944, as Amended. Should
an applicant request modifications in
the restrictions and conditions imposed
by section 13(g) of the Surplus Prop-
erty Act of 1944, as amended, the appli-
cation and all pertinent data, including
the FAA report, will be forwarded to
DAEN-REM. If the requested modifica-
tion is approved, the case will again be
referred to FAA for its recommenda-
tion. If FAA does not concur in the
modification, the fact will be reported
to DAEN-REM for further necessary
action.

(h) Personal property. Non-industrial
personal property of any other nature
or description made available for dis-
posal with an airport and located on it
may be transferred with the airport on
recommendation by FAA.

(i) Meetings with public bodies. Close
cooperation will be maintained with
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FAA, and its representatives will be in-
vited to participate in negotiations
with public bodies in connection with
transfer of airport property.

(j) Land survey. In the event that a
property survey is required to establish
a correct metes and bounds description
of the land to be transferred as airport
property, a survey will be provided by
the prospective transferee without cost
to the Government.

(k) Transfer instruments. The type of
instrument used in conveying or trans-
ferring the Government’s interest will
vary according to the type of property
that may be involved, i.e., wholly Gov-
ernment-owned, mixed owned and
leased, and leased property. However,
instruments of conveyances will con-
tain provisions required by the Surplus
Property Act of 1944, as amended.
Where a lease is involved and it is from
other than the prospective transferee,
such transferee will be required to ob-
tain a long term lease on the land prior
to conveyance of the Government-
owned improvements. Execution of the
lease to the prospective transferee and
acceptance of the application by the
Government should be handled simul-
taneously. Figure 11-8 in ER 405-1-12 is
a format of quitclaim deed covering
fee-owned and leased land (Airport
Property). A quitclaim deed can be
used to surrender leased land and con-
vey the improvements and related per-
sonal property, or this can be done by
supplemental agreement to the lease or
other type of contract as considered de-
sirable in accordance with local con-
veyancing practices.

(1) Recordation. All transfer instru-
ments will be recorded by and at the
expense of the transferee.

(m) Compliance. The Administrator,
FAA, is responsible for determining
and enforcing compliance of conditions
and restrictions contained in any in-
strument of disposal of airport prop-
erty, and is authorized to reform, cor-
rect, or amend any such instrument for
such action as deemed necessary by
him under applicable law. Care will be
exercised to furnish copies of the appli-
cation, classification, and instrument
of conveyance to FAA so that it can
properly perform its compliance func-
tion.
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§644.429 Wildlife purposes.

(a) Authority. The military depart-
ments, when acting as a disposal agen-
cy, are authorized under the provisions
of 16 U.S.C. 667b—d, in connection with
land and improvements that:

(1) Can be utilized for wildlife con-
servation purposes by the agency of the
state exercising administration over
the wildlife resources of the state
wherein the real property lies, or by
the Secretary of the Interior; and (2)
are chiefly valuable for use for any
such purpose and which, in the deter-
mination of the GSA is available for
such use, to convey such property to
such agency without reimbursement or
transfer of funds if the management
thereof for the conservation of wildlife
relates to other than migratory birds,
or to the Secretary of the Interior if
the property has particular value in
carrying out the national migratory
bird program. Personal property can-
not be conveyed or transferred under
this authority and only such improve-
ments as the District Engineer deter-
mines to be necessary for proper execu-
tion of the applicant’s program may be
conveyed.

(b) Notice of availability. If property is
considered by the District Engineer to
be valuable for wildlife conservation
purposes, or if interest has been shown
in acquiring the property for that pur-
pose, notice of availability should be
given to the agency administering
state wildlife resources and to the Fed-
eral Fish and Wildlife Service if the
property has particular value in car-
rying out the national migratory bird
program.

(c) Classification—Factors to be consid-
ered and determinations to be made by
disposal agency. Should the property be
classified as being chiefly valuable for
purposes other than wildlife conserva-
tion purposes, such as agricultural,
commercial, etc., the property may not
be transferred to any State or to the
Department of the Interior, under the
authority cited in paragraph (a) of this
section. However, should an applica-
tion be received for conveyance of the
property for wildlife conservation pur-
poses, and the classification of the
property indicates that it is chiefly
valuable for other purposes, the classi-
fication, all pertinent papers and the
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application, together with the Division
Engineer’s recommendation, will be
forwarded to HQDA (DAEN-REM),
Washington, DC 20314. In addition to
the determination that the property is
chiefly valuable for wildlife conserva-
tion purposes and is available for such
use, the Division Engineer will deter-
mine, when recommending that prop-
erty be conveyed for such use, that the
applicant has the legal and financial
ability to acquire, operate and main-
tain the property as proposed, and will
furnish information to DAEN-REM to
support his opinion. With proper safe-
guards, contaminated property can be
made available for use in the wildlife
conservation program.

(d) Application. Any state desiring to
make application for property for wild-
life conservation will be furnished cop-
ies of Application For Real Property
For the Conservation of Wildlife with
accompanying instructions for prepara-
tion. In evaluating the application, the
responsible District Engineer will re-
quest review of the application by the
Regional Office of the Fish and Wildlife
Service, Department of the Interior,
and will obtain that Service’s rec-
ommendation as to the value of the
property for wildlife conservation pur-
poses.

(e) Instrument of conveyance. Any in-
strument of conveyance of property for
wildlife conservation will contain the
restrictions and conditions required by
16 U.S.C. 667b, ¢, d. A Sample Deed for
Conveyance of Land and Improvements
For Conservation of Wildlife, with the
statutory restrictions and conditions is
provided as Figure 11-10 in ER 405-1-12.

(f) Publication of order. The order re-
quired to be published in the FEDERAL
REGISTER after disposal of the property
under this authority will be processed
for publication by the Chief of Engi-
neers.

§644.f130 Shrines, memorials, or reli-
gious purposes.

Pursuant to the provisions of FPMR
101-47.308-5, when the Department, act-
ing as a disposal agency, determines
that a chapel may properly be used in
place, a suitable area of land may be
sold with the chapel for use as a shrine,
memorial, or for religious purposes.
The sale price of land for this purpose

§644.431

will be its fair market value based on
its highest and best use as established
by an appraisal. Deeds conveying lands
for such purposes will contain no re-
striction on the use of the land. Sale of
the chapel building will be subject to
the procedure and terms and conditions
provided in §§644.472 through 644.500.

§644.431 Power transmission lines.

(a) Authority. Pursuant to the provi-
sions of section 13(d) of the Surplus
Property Act of 1944, as amended (50
U.S.C., App. 1622(d)), any state, or po-
litical subdivision thereof, or any state
or Government agency or instrumen-
tality may certify to the disposal agen-
cy that a surplus power transmission
line and the right of way acquired for
its construction is needed for or adapt-
able to the requirements of a public or
cooperative power project. Whenever
any property is reported to GSA for
screening, it will be assumed that GSA
has screened Federal agencies for such
purpose and no further screening with
such agencies is necessary. Property
not reported to GSA for screening will
be screened in accordance with
§§644.333 through 644.339. Screening
with the appropriate state agencies
will be conducted in all cases.

(b) Procedure. Whenever a State, or
political subdivision thereof, or state
or Federal agency or instrumentality
certifies that such property is needed
for or adaptable to the requirements of
a public or cooperative power project,
the property may be sold for such utili-
zation at its appraised fair market
value. In the event that a sale cannot
be consummated and the certification
is not withdrawn, such facts will be re-
ported to DAEN-REM in order that a
determination of the action to be
taken may be obtained from the Ad-
ministrator, GSA. If no certification
from a state or Federal instrumen-
tality as outlined above is received
after proper notice is given, the prop-
erty may be disposed of in the same
manner as other excess or surplus real
property.
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§644.432 Assignment to Department of
Health, Education, and Welfare
(HEW) or successor agencies for
health or educational purposes.

(a) Authority. Under section 203(k)(1)
of the Federal Property Act of 1949, as
amended (40 U.S.C. 484(k)(1)) the Ad-
ministrator, GSA is authorized, under
such regulations as he may prescribe
and in his discretion, to assign to the
Secretary of HEW for disposal, such
surplus real property as is rec-
ommended by the Secretary of HEW as
being needed for school, classroom, or
other educational use, or for use in the
protection of public health, including
research. The Secretary of HEW is au-
thorized under section 203(k)(1), subject
to disapproval by the Administrator,
GSA after notice to him from the De-
partment of Health, Education, and
Welfare (HEW), to sell or lease surplus
real property for such purposes. Pursu-
ant to FPMR 101-47.308-4, a military
department, when acting as disposal
agency is authorized to assign property
to HEW for disposal for education or
health purposes and to disapprove,
within 30 days after notice, any trans-
fer of property proposed to be made by
HEW for such purposes.

(b) Notice to Department of Health,
Education, and Welfare or Successor
Agencies. When real property is re-
ported to GSA for screening prior to
disposal by the military department,
notification will be given HEW by the
GSA Regional Office simultaneously
with notification to the District Engi-
neer that the property has been deter-
mined surplus to Federal requirements.
The District Engineer will furnish such
notification directly to the appropriate
regional representative of the Depart-
ment of HEW in the case of nonreport-
able real property immediately after
he determines that the property is sur-
plus to Federal requirements. Such no-
tification will include the following in-
formation:

(1) A brief description of the property
in sufficient detail to enable a deter-
mination of its probable suitability for
uses authorized in section 203(k)(1) of
the Act.

(2) When the property may be in-
spected and where and how arrange-
ments may be made for inspection of
the property.
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(3) That the property will be withheld
from advertisement for bids for a pe-
riod of 20 days from the time of the no-
tification unless the office submitting
the notification is sooner informed in
writing as to whether the property is
needed for school, classroom, or other
educational use, or for use in the pro-
tection of public health, including re-
search. If within that time notice is re-
ceived of a known potential need, the
property will be held for an additional
45 days or until a certification of need
or request for assignment is received,
whichever occurs first.

(4) The District Engineer shall not
give such notification to HEW on sur-
plus buildings and improvements lo-
cated on surplus leaseholds where their
removal from the site will increase the
Government’s restoration obligations
under the lease. Where such a situation
exists and GSA is to screen the prop-
erty prior to disposal by the Depart-
ment, GSA should be advised to this ef-
fect. Where any surplus buildings and
improvements (on leaseholds or fee-
owned land) are available for off-site
disposal, notification will be given
HEW (unless time restrictions prohibit
as set out in §§644.333 through 644.339
and §§644.348 through 644.367) but the
notification will include the same res-
toration obligations as would be placed
in a sale of the property to a private
party.

(5) During the 20-day period, action
will be taken preparatory to adver-
tising the property for sale. All inquir-
ies received concerning acquisition of
the property for such purposes from
the state, or local agencies, or quali-
fied organizations seeking the purchase
of available real property for health or
educational purposes will be referred to
the appropriate field representatives of
HEW. If, within the 20-day period, HEW
shall inform the District Engineer of
any known potential requirement, the
District Engineer will withhold disposi-
tion until a certification of need is re-
ceived but not to exceed 45 days.

(6) Upon receipt from HEW of a cer-
tification that the property is needed
for educational or public health pur-
poses and a request from HEW for as-
signment of the property, if the prop-
erty is available for such purposes, it
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will be assigned by the responsible Dis-
trict Engineer by letter addressed to
the HEW office from which the request
for assignment was received, citing the
Act and GSA regulations as authority
therefor. A copy of such letter of as-
signment will be furnished to the Re-
gional Office of GSA.

(7) When notification of the proposed
disposal is received from HEW, subse-
quent to assignment, if their is no rea-
son for disapproval of the proposed dis-
position, notice from the responsible
District Engineer to HEW of approval
thereof is not necessary. Under section
203(k)(1), approval is automatically
given in the absence of notice of dis-
approval within 30 days from the date
of notification of the proposed disposal.
If in the request for assignment HEW
furnishes the name of the proposed
transferee and states that an applica-
tion from the transferee is on file and
that the proposed use by the transferee
is one authorized wunder section
203(k)(1), the District Engineer, in
making the assignment to HEW, may
state that no objection is interposed to
the proposed transfer of the property.

(8) GSA has advised that it is not an-
ticipated that the Corps of Engineers,
in acting as the disposal agency, would
investigate each request to it by the
Department of HEW, because to make
such investigations in each case would
clearly duplicate the function assigned
to the Department of HEW. Doubtful
cases would only arise in connection
with property for which the highest
and best use is industrial or commer-
cial, or where further study may be re-
quired by the Federal Government con-
cerning future requirements for the
property. In accordance with a further
suggestion by GSA, where there is a
reasonable doubt as to the propriety of
an assignment to HEW or a proposed
disposal by it, the request will be re-
ferred to GSA for final decision. Such
referrals will be made through DAEN-
REM.

(9) The District Engineer making the
assignment of the property will request
HEW to furnish two copies of the sales
contract. Upon receipt of these copies,
together with a request from HEW that
the property be transferred, custody
will be given to the grantee or trans-
feree named in the sales contract.

§644.435

§644.433 Surplus disposal to private
parties.

General. Sections 644.435(b) through
644.440 cover general procedures for the
sale of surplus fee-owned land and ease-
ment interests and includes actions to
be taken preliminary to proceeding
with the appropriate sale procedures
set forth in §§644.540 through 644.557.

§644.434 Cottage site disposal.

Disposal of lots for cottage site de-
velopment and use is authorized by
Pub. L. 84-999 (16 U.S.C. 460e). No new
allocations of land for private cottage
use will be made. The policy con-
cerning phasing out of existing cottage
site areas is set out in ER 1130-2-400.
The DE has delegated authority to sell
or lease cottage sites. Contract of Sale,
ENG Form 3297-R, will be used.

§644.435

(a) Fee-owned land. When fee-owned
land for which the department is act-
ing as disposal agency has been found
to be surplus to requirements of the
Federal Government, has been classi-
fied under §644.426 and disposal is not
made to a state, political subdivision,
etc., the property will be offered for
sale to the highest responsible bidder,
except under special circumstances
provided in §§644.540 through 644.557.

(b) Easements. Easements that are
readily assignable will be disposed of in
the same manner as fee-owned land.
Easements will usually be disposed of
with land to which they are appur-
tenant. Easements may be disposed of
to the owner of land which is subject to
the easement (the servient estate). A
determination should be made as to
whether the disposal should be with or
without reimbursement to the Govern-
ment on the basis of all the cir-
cumstances and factors involved and
with due regard to the acquisition cost
to the Government. The amount of
such reimbursement should be the ap-
praised fair market value of the ease-
ment. In the case of disposal of an ease-
ment acquired for the deposit of spoil
material a minimum charge of $225.00
will be imposed where relinquishment
is being accomplished for the benefit of
the owner of the servient estate and
where no direct benefit will inure to
the Government. A statement as to the

Procedure.
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commercial value will be made when
recommending an easement for dis-
posal. The circumstances and factors
leading to these determinations shall
be documented and retained in the files
(FPMR 101-47.313-1).

§644.436 Appraisal.

Under the wusual circumstances
prompt action will be taken to appraise
surplus property concurrently with its
classification. Appraisals will not be
undertaken for property which has
been or is likely to be classified for dis-
posal for any of the following purposes:
airport; wildlife conservation; public
highways, streets and alleys; disposal
to the District of Columbia; and prop-
erty assigned to HEW for disposal.
Property that is to be disposed of for
other than the above listed purposes
will be appraised.

§644.437 Disposal plan for fee-owned
land.

A disposal plan will be made for each
surplus property. It will include the
District Engineer’s recommendation of
the method or methods of disposal and
the reasons therefor; for example,
whether improvements or minerals and
lands should be sold separately; im-
provements cannibalized; whether the
property should be subdivided; the
media for advertising; and other perti-
nent factors. In addition, the following
will be included as part of the disposal
plan:

(a) Description and map of the lands.

(b) Description of buildings and other
improvements.

(c) Appraisal made in accordance
with §§644.41 through 644.49, unless ex-
empted by §644.436.

(d) Information as to when, from
whom, and how the property was ac-
quired.

(e) Information as to the estate
which the Government has in the land,
and reservations and exceptions in and
to the Government’s title. Outstanding
interests granted by the Government
or reserved or excepted in the acquisi-
tion of the lands will be stated with
particularity. The map or plat will de-
lineate any grant, exception, or res-
ervation, such as telephone and tele-
graph, electric transmission, oil, gas
and water lines.
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(f) Purchase price of land, buildings
and improvements acquired with the
lands, and the cost of buildings and im-
provements, if any, constructed by the
United States.

(g) If there is an indication of valu-
able minerals, such statement will be
made with full explanatory data.

(h) Where the estimated value of the
land together with improvements and
related personal property is in excess
of $1,000, the disposal plan will be sub-
mitted to DAEN-REM for approval.

§644.438 Disposal plan for easements.

When recommending disposal of a
surplus easement the District Engineer
will submit the following:

(a) Information as to when and from
whom the easement was acquired.

(b) The consideration paid therefor.

(c) Identification of the installation
to which it is appurtenant.

(d) If the easement has no commer-
cial value, the amount that should be
paid by the owner of the servient es-
tate, representing a rebate on the pur-
chase price, or the amount paid for sev-
erance damages will be specified. (For
example, if the easement was acquired
for a 15-year period and the price paid
therefor was substantial and one year
after acquisition it is returned to the
owner of the servient estate, an effort
should be made to obtain a rebate on
the purchase price although the ease-
ment has no commercial value. The
same would be applicable to the pay-
ment for severance damages).

(e) If the owner of the servient es-
tate, or other prospective grantee, is
not willing to pay the appraised value
in consideration of the release of an
easement acquired for a substantial
consideration, all action to release the
easement will be held in abeyance until
such time as an adequate consideration
can be obtained for the release. Note
the minimum payment for release of
spoil easments discussed in paragraph
(b) of §644.435.

§644.439 Sale and conveyance.

Sales procedure, including adver-
tising, will be in accordance with
§§644.5640 through 644.557. Normally,
conveyance will be by deed, prepared
and executed as provided in §644.441.
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§644.440 Application of antitrust laws.

Section 207 of the Federal Property
Act provides that real property and re-
lated personal property with an aggre-
gate total cost of $1,000,000 or more, or
patents, processes, techniques, or in-
ventions, regardless of costs, shall not
be disposed of until the advice of the
Attorney General has been received as
to whether the proposed disposal would
tend to create or maintain a situation
inconsistent with the antitrust laws.
Prior to obligating the Government on
any such disposal, the District Engi-
neer will furnish DAEN-REM informa-
tion on the probable terms or condi-
tions. DAEN-REM will use this infor-
mation as the basis for a request to the
Attorney General for advice (FPMR
101-47.301-2).

§644.441 Preparation and execution of
deeds.

(a) Authority to execute. All convey-
ances of fee ownership and other per-
manent interests in land which the
Army and Air Force have authority to
convey under the statutory authorities
and delegations set forth in §§644.400
through 644.443 will be executed by the
Secretary of the Army, for Army land,
and by direction of the Secretary of the
Air Force, for Air Force land. Convey-
ances of surplus property that have
been assigned to HEW for disposal will
be executed by officers of that depart-
ment.

(b) Form of deed or instrument. Con-
veyances of fee-owned land and ease-
ments shall be by quitclaim deed pre-
pared in conformance with local law
and practice except where it is found
that another form of conveyance is
necessary or desirable to obtain a rea-
sonable price for the property, or to
render the title marketable, or for
other reasons. Appropriate rec-
ommendations will be forwarded to
DAEN-REM. Forwarding correspond-
ence should contain information as to
the requirements of local law for wit-
nesses, acknowledgment, authentica-
tion of acknowledgment, and other spe-
cial requirements. The instrument of
conveyance should contain a statement
that the requirements of 10 U.S.C. 2662
have been met, or that the conveyance
is not subject to these requirements.

§644.441

(c) Authority for conveyance. Author-
ity for conveyance will be recited in
the granting clause. Conveyances
under the Federal Property Act will re-
cite:

* * * ynder and pursuant to the Federal
Property and Administrative Services Act of
1949 (63 Stat. 377), as amended, and the dele-
gation of authority to the Secretary of De-
fense from the Administrator of General
Services Administration (41 CFR 101-47.601)
and the redelegation of authority from the
Secretary of Defense to the Secretary of the
Army (Air Force) (20 FR 7113).

Conveyances to states and their instru-
mentalities under the special statutes,
listed in §§644.425 through 644.432, will
recite the special statutes, as contin-
ued in effect by the Federal Property
Act and the delegations. Conveyances
to states for wildlife conservation pur-
poses under Pub. L. 537, 80th Congress
(§644.429) will cite the special act and
recite that the property has been deter-
mined surplus under the Federal Prop-
erty Act and delegations thereunder.
Conveyances releasing the restrictions
contained in a flowage easement pro-
hibiting the construction and mainte-
nance of structures for human habi-
tation should cite as authority for the
conveyance the Federal Property and
Administrative Services Act of 1949 (63
Stat. 377) as amended, and the Federal
Property Management Regulations
(101-47.313-11).

(d) Conditions in the conveyance. The
deed will contain the reservations, re-
strictions, or conditions, required by:
(1) The directive which authorized the
disposal; (2) any special acts under
which the property is conveyed; and (3)
by any contract of sale, agreement to
extend credit, or relocation contract,
pursuant to which conveyance is made.

(e) Acceptance by grantee. Where the
instrument of conveyance imposes ob-
ligations on the grantee, the instru-
ment will be executed and excepted by
or on behalf of the grantee prior to for-
warding for execution. If the grantee is
a corporation or body politic, the in-
strument will contain a certificate at-
testing to the authority of the officer
executing the instrument to act for
and bind the corporation or body poli-
tic, and that his signature is genuine.
Where a resolution or other special ac-
tion is necessary to legally bind the
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grantee, a copy will be attached to the
instrument.

(f) Execution of deed. (1) The Division
Engineer will forward to DAEN-REM a
draft of the deed, prepared in final
form, together with copies of as many
of the items listed below as are appro-
priate depending on the nature and
purpose of the conveyance, any other
information necessary for a complete
understanding of the case, and the re-
marks and recommendations of the Di-
vision and District Engineer. Upon ap-
proval of the proposed disposal by
DAEN-REM, the deed will be forwarded
to higher authority for execution and
returned to the District Engineer for
delivery and distribution.

(2) Items to be forwarded with draft
of deed proposed for execution, as ap-
propriate:

(i) Real Property Classification, ENG
Form 1825.

(ii) Application or plan for use and
procurement with recommendations
and determinations of other interested
Federal agencies when the conveyance
is under one of the special acts listed in
§§644.425 through 644.432.

(iii) Disposal plans.

(iv) Appraisal where not included in
paragraph (f)(2)(iii) of this section.

(v) Statement on advertising con-
ducted.

(vi) Abstract of bids.

(vii) Relocation contract or change
agreement.

(g) Distribution of deeds. Deeds will be
delivered by the District Engineer and
recorded by or at the expense of the
grantee. Upon delivery and recordation
of any deed conveying Army, Air
Force, or nondefense property, the Dis-
trict Engineer will conform two copies
by endorsing thereon the date and
manner of delivery, and the date, time
and place of recordation in the public
land records. One conformed copy will
be forwarded to HQDA (DAEN-REM)
WASH DC 20314, and the other con-
formed copy to HQDA (DAEN-REP)
WASH DC 20314. This requirement ex-
tends to copies of deeds executed by
other disposal agencies and furnished
District Engineers pursuant to FPMR
101-47.307-3(b). Two additional copies of
deeds delivered by District Engineers
will be conformed and furnished any
other Federal agency charged with
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compliance enforcement of any res-
ervations, restrictions, or conditions in
the deed.

§§644.442-644.443 [Reserved]

DISPOSAL OF LEASEHOLDS AND
LEASEHOLD IMPROVEMENTS

§644.444 Authority.

Surplus leasehold interests in real
property are disposed of under author-
ity delegated by the General Services
Administration (GSA) to the Depart-
ment of Defense (DOD). DOD has re-
delegated this authority to the mili-
tary departments. DEs, within the lim-
its of the authority delegated, have
been authorized to terminate leases,
execute agreements in settlement of
restoration obligations, and perform
necessary restoration work required by
lease terms, directly or by contract, in
accordance with the provisions stated
in §§644.444 through 644.471. Exceptions
are where: (a) Under the terms of the
lease the leasehold is transferable to
third parties or Government-owned im-
provements on leased airport or other
special types of leased property have
an in-place value to the lessor for air-
port or other special purposes; or (b)
the leasehold or Government-owned
improvements may be disposed of to el-
igible public agencies under special
statutes (FPMR 101-47.4905), in which
cases the procedures provided in
§§644.400 through 644.443 will be applied
to the extent applicable. Disposals
within the scope of the above excep-
tions require the prior approval of
DAEN-REM.

§644.445
leases.

Procedure for termination of

When leased premises are no longer
required for use by the Government, a
notice of termination will be given to
the lessor in accordance with the terms
of the lease, effective as of the date of
vacation. The termination notice will
be served sufficiently in advance to
allow time for compliance by the Gov-
ernment with terms of leases providing
for removal of improvements and res-
toration of premises. Where a lease
does not contain provision for con-
tinuing renewal without notice and
will automatically expire, the Govern-
ment is not required to give notice
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when it intends to surrender the prem-
ises at the expiration of the lease. How-
ever, the lessor should be informed, as
far in advance as possible, of the De-
partment’s intention to vacate, in
order that he may plan for a new ten-
ant for other use of the premises.
Where a lease provides for a continuing
renewal without notice, the DE will as-
certain in advance of the beginning of
each fiscal year whether the using
service has need during the next fiscal
year for the premises. When the prem-
ises are no longer required, a notice of
termination will be served in accord-
ance with the terms of the lease. In the
event the lease does not provide for
termination by the Government, but
the lessor will consent to termination,
either in its entirety or partially, a
supplemental agreement should be en-
tered into to terminate or amend the
lease as of the date the premises will be
vacated, Government improvements re-
moved, and restoration completed.

(a) Forms of Notice of Termination.
Where leases provide for restoration,
Notice of Cancellation (Restoration)
will be prepared in sextuplet in accord-
ance with Figure 11-11 in ER 405-1-12.
Notice of Cancellation, Figure 11-12 in
ER 405-1-12, will be used for leases
which do not provide for restoration or
for leases where written notice requir-
ing restoration has been submitted by
the lessor prior to termination. Notice
of termination will be prepared on the
letterhead of the DE concerned, who
will assign his own form-letter number.

(b) Manner of serving Notice of Can-
cellation. The Notice of Termination
must conform to requirements of state
law, and will, whenever possible, be
served personally upon the lessor. In
some states, to be legally effective per-
sonal service is mandatory, unless ex-
pressly waived. The lessor will be re-
quested to execute the acknowledg-
ment of receipt of notice on the form.
Where the service is effected by reg-
istered or certified mail, a return re-
ceipt will be requested and a sufficient
number of days (in addition to the stip-
ulated period of notice) will be allowed
for transmission and receipt of notice.
The return receipt properly signed will
be evidence that full notice required by
the lease has been given. Should the
owner refuse or fail to acknowledge re-

§644.447

ceipt of the notice, the officer serving
the notice will so certify thereon, giv-
ing the date and method of service. In
the case of an absentee lessor, where
time will not permit use of certified or
registered mail for effecting service,
notice will be given by telegram to be
delivered, not telephoned, to the ad-
dressee. In the case of notice by per-
sonal service, any available Army fa-
cility or personnel in the lessor’s local-
ity may be used.

(c) Distribution of Notice of Termi-
nation. The original notice of termi-
nation will be delivered to the lessor;
one copy to the finance and accounting
officer who pays the rental; one copy to
the using service; and one copy to the
DE office files.

§644.446 Vacation and protection of
premises.

The DE will take action to insure
that the premises are vacated by the
using service on or before the date
specified in the termination notice (or
the date of expiration of the lease
where formal notice is not required),
and will assure provision is made by ei-
ther the using service or the DE, as ap-
propriate, for proper protection of the
property pending the transfer of cus-
tody to the lessor pursuant to §§644.368
through 644.375 and AR 405-90.

§644.447 Joint survey of premises.

(a) When required. As soon as prac-
tical after restoration is requested by
the lessor, a terminal condition report
to reflect the condition of the leased
property as of the termination of the
lease, and a terminal survey to deter-
mine the extent of restoration re-
quired, if any, will be prepared. The
lessor will be invited to have his esti-
mators accompany the survey party.
The lessor’s estimates of restoration
costs should be obtained promptly, and
included in the terminal survey for
purposes of comparison in accordance
with paragraph (c) of §644.454. Survey
and condition reports will not be lim-
ited to items for which the lessor spe-
cifically requests restoration, but will
include all items which the DE deter-
mines should be restored in order to
fulfill the Government’s obligation
under the lease.
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(b) Contents. The report will show, in
detail, the work items necessary to
place the premises in as good a condi-
tion as they were at the time they were
taken over by the Government, as dis-
closed by the survey and condition re-
port made at that time, reasonable and
ordinary wear and tear, damages by
the elements, or circumstances over
which the Government has no control,
excepted.

(c) Housing leases. The tenant of
leased housing is personally respon-
sible for damage to the property, be-
yond reasonable and ordinary wear and
tear, resulting from his acts, the acts
of members of his family, his invitees
and licensees. Restoration of leased
housing therefor should be coordinated
with the using service to minimize pay-
ments for repairs which are the obliga-
tion of the Government’s tenant.

§644.448 Limits on government obliga-
tion to restore.

The standard lease forms may pro-
vide that the Government will, if stipu-
lated notice is given by the lessor, re-
store the premises to as good a condi-
tion as they were in at the time of en-
tering into possession, reasonable and
ordinary wear and tear, and damages
by the elements, or circumstances over
which the Government has no control,
excepted. This requirement is subject
to certain limitations.

(a) Restoration not to exceed fee simple
value. The cost of restoration, or set-
tlement in lieu thereof, will not exceed
the fee simple value of the property re-
stored to the condition that existed at
time of entering into possession, rea-
sonable and ordinary wear and tear,
and damages by the elements, or cir-
cumstances over which the Govern-
ment has no control, excepted. The
valuation should be fixed as of the time
of termination of the lease.

(b) Where estimated cost of restoration
exceeds diminution in value. When it ap-
pears that the estimated cost of res-
toration substantially exceeds the dim-
inution in the value of the premises,
occasioned by the Government’s use
and the damage therefrom, an ap-
praisal will be made of the present
value of the property in its unrestored
condition and a separate appraisal will
be made of the present value of the
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property, assuming restoration is ac-
complished as provided in the lease.
The difference between the unrestored
and restored value, as determined by
comparison of the appraisals will be
the amount of diminution in the value
of the lessor’s property and will be the
maximum amount of the restoration
obligation. As to the measure of dam-
ages to be used in establishing the Gov-
ernment’s restoration obligation under
leases which contain the standard res-
toration provision, the Comptroller
General decided that,

This office would not be warranted in con-
cluding that any greater amount could be le-
gally expended for restoration or paid to the
lessor in lieu thereof than the amount by
which the market value of the premises has
been diminished

(28 Comp. Gen 206). As a corollary, res-
toration, or payment in lieu thereof, is
not authorized where Government im-
provements enhance the value of the
property. Representatives of the Gen-
eral Accounting Office have advised in-
formally that it is not the intention to
have appraisals made of the before and
after value in each instance and that
the lack of such appraisals will not be
the cause for questioning a restoration
settlement. It is considered, however,
that where the estimated cost of res-
toration is a substantial amount in
comparison with the value of the prop-
erty covered by the lease, such apprais-
als should be made. Obviously, how-
ever, it would not be to the Govern-
ment’s advantage to make appraisals
where the estimated restoration cost is
small.

§644.449 Requirement for notice by
lessor.

Ordinarily, notification by the lessor
of his intention to require restoration
of the premises is, when required by
the terms of the lease, a condition
precedent to any obligation on the part
of the Government to restore and is a
vested contract right which no part of
the Government has authority to give
away or surrender (16 Comp. Gen 92;
Simpson vs. United States, 172 U.S. 372;
United States vs. American Sales
Corp., 27 F. 2d 389, affirmed in 32 F. 2d
141, certiorari denied, 280 U.S. 574; Pac.
Hardware Co. vs. United States, 49 Ct.
CL 327, 335). However, it has been held
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in the case of Smith vs. United States,
96 Ct. CL 326, that a formal written no-
tice of demand for restoration might be
waived, provided knowledge of the les-
sor’s intention to require restoration
was conveyed to the Government oral-
ly or by implication at, or prior to, the
time required under the terms of the
lease. In opinion B-48678, 10 April 1945,
the Comptroller General expressed the
following views along this line:

(a) In leases pertaining to provisions
for termination by the Government
prior to the end of the term, and which
require 60 days written notice of de-
mand for restoration, a supplemental
agreement relinquishing space prior to
the end of the term, which contains a
stipulation excepting restoration from
the provisions of the release may be re-
garded as notice to the Government of
the lessor’s intention to require res-
toration and an otherwise proper claim
for restoration may be considered
where the entire transaction is in the
interest of the United States.

(b) In leases which require 30 days
written notice of termination and 30
days notice of demand for restoration,
waiver of termination notice by the
lessor would constitute sufficient con-
sideration to support a waiver of res-
toration notice by the Government
where the effect of waiving the notices
would be to protect more adequately
the Government’s interest through im-
mediate termination of the lease.

(c) Generally, in leases which require
90 days written notice of demand for
restoration and 30 days written notice
of termination, if it is determined ad-
ministratively under the particular
facts, that the failure to give restora-
tion notice until receipt of termination
notice does not affect the merits of the
claim for restoration, or operate to the
prejudice of the United States, an oth-
erwise proper claim for restoration
may be considered.

(d) As a general rule, in leases which
require 30 days written notice of termi-
nation and 30 days written notice of de-
mand for restoration, notice of demand
for restoration given within a reason-
able time after receipt of termination
notice would be sufficient and, in this
connection, a few days delay would not
be regarded as unreasonable. Where
restoration is predicated on other than
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strict compliance by the lessor with re-
quirements of the lease relative to no-
tice requiring restoration, the facts
will be clearly stated in the restoration
assembly.

§644.450 Items excluded from wusual
restoration obligation.

Damage to the following items will
not ordinarily be restored as under the
standard provisions of the lease it will
be attributable to reasonable and ordi-
nary wear and tear, damage by the ele-
ments, or damages by circumstances
over which the Government has no con-
trol. (However, where the lease re-
quires the Government to maintain the
interior or exterior, or both, such of
the items as the Government is obli-
gated to repair during the term of the
lease should be included in the restora-
tion if they have not been maintained
adequately by the Government and are
not in the required condition upon the
termination of the lease.)

(a) Foundation work.

(b) Waterproofing or membraning.

(c) Exterior tuck pointing.

(d) Cleaning or repair of catch basins,
cesspools, or manholes.

(e) Repair of: (1) Interior unfinished
walls.

(2) Unfinished hollow tile, concrete
block, or gypsum block walls.

(3) Floor joints, roof trusses (includ-
ing roof boards and roofing), and fram-
ing timbers (including studs,
sheathings, and exterior surface).

(4) Insulating materials in walls ne-
cessitated by leakage in walls or roofs.

() Damage to plaster caused by leak-
age in wall or roof.

(6) Windows and floors, where the
damage is caused by elements or inad-
equate hinging, counterweighting,
caulking or sealing.

(7) Sheet metal such as eaves, gut-
ters, downspouts, flashings, hips, val-
leys, skylights, ventilators, and metal
ceilings.

(8) Structural steel or iron.

(9) Fire escapes.

(10) Heating systems.

(11) Plumbing systems.

(12) Ventilating systems and air con-
ditioning systems.

(13) Power plants.

(14) Electric wiring.
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(15) Lighting fixtures (or replace-
ment).

(16) Sprinkler systems.

(f) Settling or subsidence.

(g) Other structural repairs to build-
ings or equipment.

§644.451 Nature of required restora-
tion.

Restoration by the Government will
ordinarily include the following:

(a) Wear and tear beyond that which
is reasonable and ordinary.

(b) Damage due to negligence by Gov-
ernment personnel.

(c) Restoration or reinstallations ne-
cessitated by alterations or removals
by the Government.

(d) Neutralization of unexploded
bombs or artillery projectiles, disposi-
tion of military scrap, and decon-
tamination of chemically contami-
nated lands or improvements. (See
§§644.516 through 644.539).

§644.452 Minor restoration cases—de-
termining extent of restoration re-
quired.

(a) In minor restoration cases, ENG
Form 1440A-R, Joint Terminal Condi-
tion Survey, will be used. The Govern-
ment representative, in these cases,
will also make a detailed investigation
as to the extent of damages, cost of re-
pairs, and other factors sufficient to
properly complete and sign ENG Form
1440B-R, Cost of Restoration. In order
to effect economies, the DE may ar-
range for the utilitization of the serv-
ices of the Facilities Engineer or the
using service to perform joint terminal
condition surveys. Such use, however,
should be coupled with issuance of
proper instructions for guidance of the
respective personnel. A restoration
case is considered to be minor under
the following conditions:

(1) The initial cost of Government
improvements or alterations did not
exceed $5,000; and

(2) The net salvage value of Govern-
ment improvements remaining does
not exceed $1,000; and

(3) The cash payment to the lessor in
lieu of restoration does not exceed
$1,000; and

(4) The lessor has agreed to accept a
cash settlement in lieu of physical res-
toration.
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(b) Preparation of ENG Form 1440-R.
Use of ENG Form 1440B-R is premised
upon the ability of the field investi-
gator to adequately analyze conditions
and develop sufficient supporting data
as to the cost of the items of restora-
tion involved. While this form is con-
sidered self-explanatory, the following
is to be noted:

(1) The procedure hereunder envi-
sions the use of both ENG Form 1440A-
R and ENG Form 1440B-R, which com-
plement each other.

(2) The use of ENG Form 1440B-R for
estimating restoration costs does not
waive the requirements for a proper
evaluation of the Government’s res-
toration obligations either as to the
legal principles or as to the proper
measure of damages.

(3) Distribution of these forms, to-
gether with any supporting exhibits,
will be accomplished in the same man-
ner as set forth in paragraph (b) of
§644.460.

§644.453 Major restoration cases—de-
termining extent of restoration re-
quired.

(a) Engineer estimate and appraisal.
Any restoration case not covered by
the definitions of minor restoration
case in paragraph (a) of §644.452 is a
major restoration case. A complete en-
gineer estimate and appraisal will be
prepared by the DE for use in negoti-
ating a cash settlement, or to deter-
mine the cost of restoration, if the
work is to be performed by the Govern-
ment. ENG Form 1440-R, Cost of Res-
toration, will be used for this purpose.
A copy of this form will be transmitted
to the General Accounting Office in
support of settlements made with land-
owners in the case of military property
and contains the minimum data re-
quired by that office. Such transmittal
is not required when civil works prop-
erty is involved. In order to afford a
measure of flexibility, ENG Form 1440-
R is divided into five parts, each relat-
ing to specific factors, to be used as
conditions may require.

(b) Preparation of ENG Form 1440-R.
Comments and instructions for prepa-
ration of ENG Form 1440-R are con-
tained in the following paragraphs
which are keyed to the item numbers
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on the Recapitulation sheet, part I of
the form:

(1) ““1” to ‘6 Self-explanatory.

(2) “7. Original Cost (Actual or Hsti-
mated) of Government-owned improve-
ments, fixtures and alterations: (part
4).”” The General Accounting Office re-
quires that, in all cases involving the
relinquishment of Government-owned
improvements to lessors in lieu of res-
toration, and in any other cases where
a contract is entered into between the
Government and another party to
transfer improvements, the original
cost of the improvements be given. If
not ascertainable, an estimate should
be submitted. In exceptional -cases,
where, because of the circumstances or
expense of the work involved, neither
the original cost nor a reasonably ac-
curate estimate can be given, an expla-
nation of the facts and circumstances
is required. Where structures have been
built under contract, or improvements
made under contract, a citation to the
contract under which the work was
performed should be submitted with
the original cost statement, estimate,
or explanation.

(3) ‘8. Estimated Market Value,
(Value in place of Government-owned
improvements, fixtures, and alter-
ations): (part 4).”” An estimate will be
made of the current market value of
the buildings or improvements in
place. In those cases where it is indi-
cated that the Government-owned
buildings or improvements located on
leased lands may materially enhance
the value of the leased site, an ap-
praiser will estimate the market value
of the fee title to the leased area in its
unrestored condition. He will also sepa-
rately estimate the market value of
the site, assuming restoration as pro-
vided in the existing lease. The dif-
ference between the fee title value and
restored land value will be reported as
the ‘‘value in place’ of the improve-
ments to be sold or otherwise disposed
of. ““Value in place” is defined as the
amount by which the improvements in-
volved enhance the market value of the
leased site. This value will serve to es-
tablish the top sales price expectancy
in negotiations with the landowner.

(4) ‘9. Gross Salvage Value of Gov-
ernment-owned property: (part 4)’. The
‘“‘gross salvage value’” is the highest
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price obtainable in the open market for
Government-owned improvements
when sold for use elsewhere than on
the leased premises, assuming that no
expense to the buyer is involved in the
dismantling and/or removal of the im-
provements from the leased property to
the nearest probable market or loca-
tion of future use. The estimate of
gross salvage value should be made in
accordance with established property
appraisal procedures. Because market
demand usually determines the highest
and best use to which the components
of a group of improvements will be put
(e.g., whether a building will be worth
more on the market for moving intact
to a new site for continued use as a
building, or worth more as a stockpile
of used construction material), it is
important to consider not only pre-
vailing market prices and demand for
used construction materials in the vi-
cinity by contacting sources such as
local building trades, wrecking compa-
nies, used material dealers, etc., but to
also give consideration to possible in-
terest by house moving and construc-
tion companies and individuals who
might utilize improvements intact.
Due consideration should also be given
in making the estimate to the effect
that such facts as the original cost of
the improvements, the original cost of
the materials therein, and the deterio-
ration or depreciation of the materials
in place might have upon the market
value.

(56) ““10. Estimated Cost of Disman-
tling and/or Removal of Government-
owned Property: (part 4).” The esti-
mated dismantling cost and/or cost of
removal will be itemized in the appro-
priate column opposite the itemized
listing of improvements on the ENG
Form 1440-R (part 4), and the total will
be reflected on the recapitulation sheet
(part 1). The dismantling cost is the
amount of expenditure necessary to ac-
complish dismantlement in a manner
providing the greatest net return to
the Government. Net return is the
value of the improvements when de-
tached or dismantled, less the cost of
dismantling or detaching, and less the
cost of removal. The cost of removal is
the cost of moving the detached or dis-
mantled improvements to the nearest
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probable market or the nearest instal-
lation of the Department having ade-
quate storage space. In cases of frame
buildings having concrete or similar
permanent-type floors or foundations,
the cost of removal of such floors or
foundations will not be included as an
item of dismantling and/or removal
cost. Instead, it will be treated as an
item in the estimated ‘“‘Cost of Res-
toration other than Cost of Disman-
tling and Removal” (Item 12). In devel-
oping estimates of gross salvage value
and costs of dismantling and/or re-
moval, inquiry should be made of expe-
rienced tradesmen, used material deal-
ers, wrecking contractors, etc., famil-
iar with the local market for the types
of materials and services involving the
current costs of loading, hauling, un-
loading, cleaning, stockpiling and
other economic factors contributing to
the current local market value of simi-
lar materials in useable form.

(6) ““11. Estimated Net Salvage Value
of Government-owned Property: (part
4)”’. This amount is obtained by sub-
tracting the estimated cost of disman-
tling and/or removal (Item 10) from the
estimated gross salvage value (Item 9).

(7) ““12. Cost of Restoration other
than Cost of Dismantling and Removal:
(part 3)”. From information developed
by the joint survey of the property,
§644.447 of this part, it is the responsi-
bility of the real estate officer, or his
representative, to advise the personnel
responsible for preparing the restora-
tion cost estimate of the items which
will require restoration, repair or re-
placement under the terms of the lease.
A brief statement as to the probable
cause of damage, in excess of ordinary
wear and tear, or resulting from other
than circumstances over which the
Government has no control, will be in-
cluded in the supporting data.

(8) ““13. Total Cost of Restoration:
(Item 10 plus Item 12)”’. The estimates
of cost under Items 10 and 12 will be
based on sound estimating practices
generally employed for the type of
work involved. The estimates will be
predicated on performance of the work
by contract and, therefore, consider-
ation will be given to justifiable allow-
ances for contractor’s profits, insur-
ance, employees compensation pay-
ments, and overhead.
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(9) ““14. Net Cost of Restoration:
(Item 9 minus Item 13)”’. In those cases
where the cost of dismantling and/or
removal of Government-owned im-
provements (as defined in Item 10), and
the other costs of restoration (as de-
fined in Item 12), exceed the gross sal-
vage value (as defined in Item 9), the
difference is a minus quantity and con-
stitutes the maximum amount of
money which the Government can pay
the lessor, in addition to transferring
all improvements to him in lieu of res-
toration and paying rent during the es-
timated period of restoration (provided
such improvements are not considered
to have an ‘‘in place’ value). If this is
a plus quantity, it represents the min-
imum amount of cash that the Govern-
ment can accept from the lessor after
transferring to him all items of prop-
erty or equipment shown in the report,
less the allowance for rental during the
estimated period of restoration.

(10) ““15. Approximate Time Required
for Actual Salvaging and Restoration
Operations”. So long as the owner is
deprived of use of his property he is en-
titled to rental stipulated in the lease.
A fair allowance will be made in a set-
tlement with the lessor to cover a rea-
sonable time required to fit the prem-
ises for use. If all improvements are to
be left in place, it may well be that no
allowance for rental will be required by
the lessor for time required for sal-
vaging.

§644.454 Negotiating restoration set-
tlements.

Negotiated settlements in lieu of per-
formance of actual restoration work by
the Government are ordinarily favored
because they most satisfactorily
achieve the objectives of fulfilling the
Government’s obligations under the
lease in the most efficient and eco-
nomical manner, recouping the great-
est amount of the Government’s in-
vestment in improvements to leased
property and maintaining good public
relations in the acquisition and dis-
posal of leaseholds. However, because
of variable circumstances, this prin-
ciple cannot be stated as an inflexible
rule applicable to every case. It is the
responsibility of the DE to carefully
consider all possible approaches within

276



Department of the Army, DoD

the scope of this chapter and select the
best course of procedure in each case.

(a) Financial limitations which preclude
actual restoration. In view of the limita-
tions of the Government’s restoration
obligations to amounts not in excess of
the fee value of the leased property, or
the difference in values of the leased
property with and without restoration,
actual performance of restoration work
is precluded where these amounts
would be exceeded, and a settlement in
lieu of restoration is in order in
amounts not to exceed the limitations
indicated.

(b) Settliement where property enhanced
in value by improvements. Where the
leased property has been enhanced in
value by the Government’s improve-
ments, no restoration should be per-
formed nor payment by the Govern-
ment made in lieu thereof. Instead, ef-
fort should first be made to obtain
from the lessor a cash payment to the
Government equal to the in place value
of the improvements, together with a
full release of the Government from
any restoration obligations. If the les-
sor is not willing to pay the in place
value, but will offer a lesser amount in
excess of the estimated net salvage
value, settlement may be reached on
that basis. If the lessor will not agree
to make payment of any amount, or
will offer only an amount which is less
than the net salvage value of the im-
provements, consideration should be
given to selling the improvements for
removal and accomplishing any re-
maining restoration by payment in lieu
thereof or by actual performance of the
work. If it becomes necessary or advis-
able to arrange for separate sale of any
or all of the improvements, the sale
should be accomplished in accordance
with §§644.540 through 644.557. The
terms of sale in such case will require
the removal of the improvements on or
before the expiration or termination of
the lease and contains any other spe-
cial requirements applicable to the
particular case, including site restora-
tion. Bids received should be compared
with the highest price offered by the
lessor, due consideration being given to
the cost of restoration, if any, which
would remain after removal of the im-
provements. It must always be borne in
mind that the disposition of public
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property to private parties must be at
prices which can be shown to be in the
best interests of the Government.

(¢c) Reaching agreement on estimates of
cost. The terminal survey and condition
reports specify the items to be restored
and the lessor’s estimate of cost. Those
items reflected on the ENG Form 1440-
R (part 3) afford comparison between
the lessor’s and the Government’s esti-
mates. Where there is a variance in the
estimates and the lessor’s total esti-
mate is lower, effort will be made to
settle on the basis of his estimate. If
the lessor’s overall estimate is higher
than the Government’s, effort will be
made to reach agreement on accept-
ance of the Government’s total esti-
mate. If the lessor’s estimate is sub-
stantially higher on specific items, it
may be desirable to disclose the basis
on which the Government’s estimate is
predicated in order to demonstrate its
reasonableness. The Government’s esti-
mate of cost for items of restoration
may be made available to the lessor
upon request. When the lessor requests
items of work not shown on the Gov-
ernment’s estimate, careful consider-
ation will be given to his request, fur-
ther inspection of the premises made,
when necessary, and a determination
made as to whether the Government is
obligated under the lease to perform
the work. If no liability is determined
to exist, the lessor will be fully in-
formed as to the reasons for noninclu-
sion in the estimate. If liability is de-
termined to exist, the estimate will be
adjusted accordingly. In any case
where the existence or extent of the
legal obligation of the Government to
restore is questionable, the DE will
submit the facts, in writing, to DAEN-
REM together with his recommenda-
tion. No lease restoration settlement
will be allowed to become involved in
litigation or formal claims procedure
without the matter having been sub-
mitted to DAEN-REM for review. When
a satisfactory cash settlement by the
Government cannot be negotiated, the
DE is authorized to perform the actual
restoration work.

§644.455 Claims for loss or damage of
personal property.

In some cases, owners have been al-
lowed to store personal property,
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owned by them or under their control,
on premises leased from such owners
by the Government, the personal prop-
erty not being covered by the lease.
The rooms in which this property was
stored have been broken into and, upon
termination of the lease, it has been
found that much of the property is
damaged or is missing. Unless the lease
specifically places some responsibility
on the Government, payment for such
damaged or missing property cannot be
included in restoration settlements for
payment. In the event the lessor re-
fuses to sign a full release, a provision
may be included in the supplemental
agreement releasing the Government
from all liability except for claims for
damage, loss, or destruction of per-
sonal property stored on the leased
premises and not covered by the lease,
and the lessor advised that he may sub-
mit a claim for the amounts which he
considers due him.

§644.456 Rent during the period re-
quired for restoration.

A sufficent period of time for per-
formance of the restoration, com-
mencing on the date premises are va-
cated by the Government, will be speci-
fied in the Government’s estimate, and
rent allowed in the settlement during
such period to the extent that the les-
sor is actually deprived of beneficial
use. If there is an outstanding mainte-
nance and operation contract with the
lessor, contained in either the lease or
in an independent instrument, which
fixes compensation in addition to the
rent, the settlement agreement with
the lessor will include the rent and
such part of the compensation for
maintenance and operation as will be
necessarily incurred by the lessor dur-
ing the performance of restoration.

§644.457 Settlement where part of the
premises is surrendered.

Where there is a partial reduction of
area in a lease requiring restoration,
the supplemental agreement may con-
tain a settlement in lieu of restoration
of the area surrendered. A waiver of
further claims covering the space re-
leased will be contained in the supple-
mental agreement.
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§644.458 Documenting lease termi-
nations and restoration settlements.

In the case of leases in which there is
no obligation to restore, and in all
cases of leases where terminal survey
discloses no damage to the premises for
which the Government is liable, an ef-
fort will be made to obtain an unquali-
fied release from the lessor as of the
date the premises are vacated and Gov-
ernment improvements removed. Re-
leases will also be obtained as indi-
cated in §644.462.

(a) Form to be used. Releases will be
executed, in triplicate, on ENG Form
232-R, Release (Corporation), or ENG
Form 231, Release (Partnership), ac-
cording to whether the lessor is a cor-
poration or partnership. If signed by an
attorney or agent, evidence of author-
ity should be attached to the release. If
the lessor is an individual, a letter in-
corporating a Notice of Termination
and a Release Clause will be sent. The
letter will substantially follow the
form shown in Figure 11-16 in ER 405-
1-12. Distribution of releases will be ac-
complished in the same manner as set
forth in § 644.460.

(b) Qualified release. In case the lessor
declines to sign an unqualified release,
he should be requested to execute an
appropriate release subject to excep-
tions. The exceptions may be enumer-
ated on the reverse side of the form.

§644.459 Preparation of supplemental
agreements effecting settlement.

The terms of settlement in lieu of
restoration, negotiated with the lessor,
will be embodied in a supplemental
agreement to the lease, antedating ter-
mination, substantially in accordance
with ENG Form 341, Supplemental
Agreement Transferring Improvements
to Lessor. Supplemental agreements
may be used to effect restoration set-
tlements of obligations incurred under
permits, trespass right agreements,
and other unnumbered contracts for
the temporary use of land. Restoration
settlements may also be effected even
though the premises were occupied
rent free and without formal contract,
provided use of the premises was au-
thorized properly by the Government
(Decision of the Comptroller General
B-63340, February 1947). Care should be
exercised in determining the existence

278



Department of the Army, DoD

and extent of the legal obligation of
the Government to restore. Payment
will not be made for doubtful items; in-
stead, the other party to the agree-
ment will be advised of his right to
submit a claim. On the other hand,
every effort will be made to agree upon
a reasonable settlement as to items for
which the Government is legally re-
sponsible.

§644.460 Supplemental agreement as-
sembly.

(a) Composition. Supplemental agree-
ment assembly, covering agreement for
settlement in lieu of restoration, will
be composed of the following:

(1) Completed Notice of Termination.

(2) ENG Form 340 (Supplemental
Agreement Accepting Proposed Res-
toration) or ENG Form 341 (Supple-
mental Agreement Transferring Im-
provements to Lessor).

(3) Lessor’s notice requiring restora-
tion, unless the lessor has signified
that restoration is not required.

(4) Joint terminal survey and condi-
tion report.

(6) ENG Form 1440-R, or 1440A-R and
1440B-R.

(6) Estimated cost of restoration of
leased personal property if not other-
wise included.

(7) Statement of cost of any restora-
tion actually performed by the Govern-
ment.

(b) Distribution. An executed copy of
the assembly will be retained by the
DE. An executed copy of the supple-
mental agreement will be furnished the
lessor. Conformed copies will be trans-
mitted to the major command, the in-
stallation commander and, when mone-
tary consideration is involved, to the
appropriate finance and accounting of-
fice.

§644.461 Payment for restoration or
settlement in lieu of restoration.

Voucher forms, appropriate to the
circumstances, will be used in making
payment of the settlement. Reference
should be made on the voucher to the
lease and supplemental agreement. The
cost of restoration work performed di-
rectly by the Government, or by con-
tract, or compensation in any settle-
ment agreement in lieu of restoration,
will be paid from funds available for

§644.462

the payment of rental. The limitations
of section 322 of the Economy Act of
1932, as amended (40 U.S.C. 278a and b),
on the expenditure of funds for the al-
teration, improvement, or repair of
leased premises to 25 percent of rent
for the first year, are not applicable to
costs of performing restoration work
pursuant to obligations of the lease nor
for payments of settlements in lieu
thereof (20 Comp. Gen. 105).

§644.462 Performance of restoration
work by district engineer—exten-
sion of time.

Where the lessor will not accept a
cash settlement in lieu of restoration,
or desires the work to be done by the
Government, the restoration will be
performed, without delay, directly or
by contract, within the Ilimitations
outlined in this Subpart. Any contract
entered into for such work should pro-
vide for required restoration work to
be performed on or before the deter-
mined effective date of termination of
the lease. A complete record of the
items of work performed and the costs
thereof will be kept. If the lessor, prior
to commencement of the work, is not
agreeable to executing ENG Form 340,
DA Supplemental Agreement Accept-
ing Proposed Restoration, efforts will
be made, upon completion of the work,
to obtain a release on ENG Forms 232—
R, or 231, or on ENG Form 341 in the
event of a cash settlement for that part
of the restoration not performed.
Where the Government is obligated to
perform restoration and remove im-
provements, and it cannot be accom-
plished by the Government prior to the
effective date of termination, a supple-
mental agreement will be prepared,
antedating the effective date of termi-
nation, for such periods as may be re-
quired to effect restoration and to re-
move improvements, if the lessor is un-
willing to terminate the lease and rent-
al thereunder, with the reservation
that the Government will have a right
upon the premises for the purpose of
performing restoration, conducting
sales of improvements thereon, or
doing similar acts related to restora-
tion.
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§644.463 Termination and settlement
of leasehold condemnation pro-
ceedings.

(a) Leasehold condemnation termi-
nation assembly. When leasehold estates
in land, or other similar limited es-
tates or terms for years, acquired or in
the process of acquisition, have been
determined surplus a prompt report
will be made to DAEN-REM containing
the following items of information as
appropriate and necessary to a full un-
derstanding of the proposed disposition
action:

(1) Name of project and using service.

(2) Style and civil number of the con-
demnation proceedings in which the
land is involved.

(3) Particular tract or tracts in-
volved.

(4) A citation of the authority pursu-
ant to which the surplus status has
been determined.

(5) Three copies of ENG Form 1440-R,
or 1440A-R and 1440B-R.

(6) The proposed date of vacation of
premises by Government.

(7) The term condemned and rights of
the Government as to extension and
cancellation thereof.

(8) Whether a declaration of taking,
or supplement thereto, has been filed
and the amount of deposit, if any.

(9) Whether an award or order for
payment has been made, and the
amount of the owner’s withdrawal, if
any.

(10) The estimated rental cost
through the end of the term acquired
in the condemnation proceeding.

(11) The estimated fair rental value
of the land for the period of occupancy
by the Government, including time for
restoration.

(12) Recommendation as to the advis-
ability of abandoning the proceeding.

(13) Request for termination of con-
demnation proceeding.

(b) Action by Chief of Engineers.
DAEN-REM will review the termi-
nation assembly and settlement pro-
posal recommended and, if approved,
recommend to the Department of Jus-
tice a basis for settlement at the same
time requesting the Department of
Justice to move for termination or
conclusion of the proceedings.
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§644.464 Negotiating stipulation
where proposed settlement not ac-
ceptable.

Should the court overrule the motion
for abandonment, or should it appear
that claims for damages will be inter-
posed by the property owner, the re-
sponsible DE and the Department of
Justice representative will negotiate
with the owner for the purpose of ob-
taining his consent to the abandon-
ment of the condemnation action. The
Government will agree to pay the
owner a sum representing the rental
value of the premises for the period of
occupancy by the Government, plus the
cost of restoration as determined under
§§644.452 and 644.453. Such estimate will
include the value of personal property,
buildings, crops, and other property
damaged, destroyed or lost by the Gov-
ernment. DAEN-REM upon rec-
ommendation of the DE will request
the amendment of the proceeding to in-
clude the taking of any property for
which compensation is to be paid. The
same criteria for settlement with les-
sors as under a negotiated lease will
govern. In the event the landowner will
not agree to settle, his best offer will
be submitted to DAEN-REM, with the
DE’s recommendation, for consider-
ation. If a tentative settlement is
reached, the terms will be included in a
stipulation to be filed in the con-
demnation proceedings, after approval
by DAEN-REM and the Department of
Justice, which stipulation will specifi-
cally provide:

(a) That the property owner releases
and relinquishes all claims of any na-
ture whatsoever which have arisen, or
may arise, out of the Government’s oc-
cupancy of the property; and

(b) That the owner consents to the
abandonment and dismissal of the con-
demnation proceedings. Where the set-
tlement amount is to be paid directly
to the owner by the DE in lieu of de-
posit in the proceedings, the stipula-
tion will so provide.

§644.465 Physical restoration where
stipulation not obtained.

If such stipulation is not obtainable,
then, whether or not a declaration of
taking has been filed, the owner will be
requested to designate, in writing, the
restoration for which he believes the
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Government is liable. The Government
will restore the property to the condi-
tion existing at the time of first entry
by the Government, except for reason-
able and ordinary wear and tear, dam-
age due to acts of God, or cir-
cumstances over which the Govern-
ment has no control. The cost of res-
toration or settlement in lieu thereof
will be limited as outlined in this sub-
part.

§644.466 Release and record of phys-
ical restoration.

The responsible DE, upon completion
of restoration, will make every effort
to obtain a release of further claims for
damages. A complete record of all
items of restoration and the cost will
be kept for use at the final hearing in
condemnation or in any collateral pro-
ceedings, in the event a release is not
obtained. Where litigation is antici-
pated, photographic evidence of work
peformed will be obtained.

§644.467

Survey and inspection reports cov-
ering the real estate, and inventory
and condition reports covering the per-
sonal property located therein, made
prior to first entry by the Government
under condemnation proceeding, will
be compared with the condition shown
by similar reports made when the using
service vacates the property.

Condition reports.

§644.468 Settlement of claims.

Claims for damages or restoration
filed in condemnation cases, when
practicable, will be settled in the con-
demnation proceeding to avoid sepa-
rate suit by the owner to recover com-
pensation to which he may be entitled.
In such cases request will be made of
DAEN-REA-C to have the proceeding
amended to enlarge the issues to in-
clude restoration.

§§ 644.469-644.471 [Reserved]

DISPOSAL OF BUILDINGS AND OTHER IM-
PROVEMENTS (WITHOUT THE RELATED
LAND)

§644.472 Authority.

Under authority vested in the GSA
by the Federal Property Act, and the
delegation of such authority made by

§644.473

GSA in FPMR 101-47.302-2, the Depart-
ment of the Army is designated as the
disposal agency for the following prop-
erty:

(a) Leases, permits, licenses, ease-
ments, and similar real estate interests
held by the government in non-Govern-
ment-owned property (including Gov-
ernment-owned improvements located
on the premises), except when it is de-
termined by either the holding agency
or GSA that the Government’s interest
will be best served by the disposal of
such real estate interests together with
other property owned or controlled by
the Government, that has been or is
being reported to GSA as excess; and

(b) Fixtures, structures, and improve-
ments of any kind to be disposed of
without the underlying land.

§644.473 Methods of disposal.

Excess buildings and other improve-
ments may be disposed of by the fol-
lowing methods:

(a) By demolition for utilization of
salvage materials in the overall Army
or Air Force construction or mainte-
nance program. Screening with other
military departments is not necessary
for this purpose.

(b) By transfer to another Federal
agency.

(c) By assignment to the Department
of HEW for disposal for health or edu-
cational purposes pursuant to section
203k(1) of the Federal Property Act
(FPMR 101-47.308-4).

(d) By sale intact for removal from
site to the most appropriate of the fol-
lowing, according to the cir-
cumstances:

(1) Eligible public agencies (§§644.400
through 644.443 and §§644.540 through
644.557).

(2) Boy Scouts of America (§§644.540
through 644.557).

(3) Military chapel buildings and
chapel equipment to nonprofit organi-
zations for use, first as a shrine or me-
morial and, second as a denominational
house of worship.

(4) Owner of the underlying land as a
part of restoration settlement where
disposal of a leasehold is involved.

(5) An emergency plant facilities con-
tractor.
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(6) The general public, through com-
petitive bidding, unless special cir-
cumstances warrant a negotiated sale
for a specific purpose.

(e) By donation, abandonment or de-
struction.

§644.474 Determining method of dis-
posal.

DE’s are designees of the Chief of En-
gineers under AR 405-90 to determine
the method of disposal authorized by
law or regulations which is most ad-
vantageous to the Government. Where
alternatives are presented, there will
be an affirmative finding that the
method of disposal approved is most
advantageous. In the exercise of this
authority, due consideration will be
given to the effect of particular meth-
ods of disposal on safety and sanitation
in the area, the proposed or probable
future utilization of Government-
owned sites by the Government, or in
the case of leased lands, the restora-
tion obligations of the Government
under the lease. In order to assure con-
sideration of these factors, disposals by
transfer to other Government agencies
or by sale intact will be brought to the
attention of the installation com-
mander or his representative prior to
initiation of disposal action. Reason-
able requirements for site clearance
consistent with the foregoing criteria
should be favorably considered and dis-
posal conditioned accordingly, not-
withstanding the fact that such action
may result in a greater burden to
transferee agencies or, in the case of
disposal by sale intact, may result in a
reduction in the monetary return
which might be reasonably expected in
a sale involving less stringent site
clearance requirements. DAEN-REM
will be informed of any instances of ex-
cessive or unreasonable requirements
with respect to site clearance. The DE
will determine by inspection and sur-
vey the method to be used in disposal
of buildings and improvements.

§644.475 Excessing Army military and
Air Force property.

The procedures for placing buildings
and improvements in excess status are
set forth in AR 40590 and AFR 87-4. In
instances of land acquisition where
buildings and improvements were ac-
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quired incident thereto, DEs are des-
ignated by the Chief of Engineers under
AR 405-90 to make disposition of this
property. Coordination with the instal-
lation commander concerned is re-
quired. When, under AFR 87-4, the re-
sponsible DE is called upon by the Air
Force Command to furnish an estimate
of the value of buildings and improve-
ments for the purpose of determining
the approval authority for excessing
the property, no formal appraisal will
be made. If, in his opinion, the total
property exceeds a value of $50,000, he
will furnish only a rough estimate of
its value in round figures. If the prop-
erty is, in his opinion, of a value of
$50,000 or less, he will limit his state-
ment to this fact and will not specify
an estimated valuation.

§644.476 Excessing civil works prop-
erty.

The DE are authorized to approve the
disposal of buildings and improvements
acquired incidental to the acquisition
of land in reservoir areas, regardless of
the original cost thereof, when they
are in the way of authorized construc-
tion or when the land upon which they
are located is to be permanently or fre-
quently inundated. DEs may authorize
the disposal of buildings and other im-
provements in any one or more of the
following categories, which are located
on lands which are not excess and
which are not expected to become ex-
cess, and the sale is to be made after
advertising:

(a) Buildings or improvements on
land acquired by the Government de-
termined to be available for disposal
pursuant to ER 735-2-1 (Property Ac-
counting Procedures-Civil).

(b) Buildings or improvements which
cannot be kept in repair at a reason-
able cost.

(c) Buildings or improvements which
are dangerous to life or likely to dam-
age adjoining structures or have be-
come hazardous or nuisances.

(d) Buildings or improvements which
are damaged or unsuitable for public
service.

(e) Buildings or improvements con-
structed by the Federal Government
which occupy or interfere with sites for
new construction or for other civil
works purposes.
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(f) Temporary buildings or improve-
ments which have served the purpose
for which they were constructed.

§644.477 Civil works property—reim-
bursement of appropriation.

Under title 33, United States Code,
section 558, the proceeds from a sale or
transfer of buildings or improvements
may be credited to the appropriation
for the work for which the property
was acquired. Buildings or other im-
provements, including timber, on non-
excess land come within the purview of
this law. For further instructions on
disposition of proceeds, see §644.322.

§644.478 Demolition of buildings and
other improvements for utilization
of salvage material.

With respect to DA property, demoli-
tion may be undertaken by the DE of
buildings on non-excess land made
available for disposal, when the salvage
is to be used in construction or mainte-
nance work by the Corps of Engineers
or upon specific request from another
service where funds for the purpose are
made available. Real Estate funds will
not be used for such demolition. Deter-
mination of practicability for use of
buildings or improvements in author-
ized new construction at other sites or
for salvage of materials will be made
by the DE in accordance with existing
instructions relating to use of mate-
rials in new construction. Where res-
toration of leased premises is being
performed, it is the responsibility of
the Corps of Engineers to perform the
necessary demolition work as part of
the restoration obligation, as set forth
in §§644.444 through 644.471. Demolition
may be accomplished under contract
when special or expert services are re-
quired for removal of certain types of
structures and funds are available
therefor. Unused salvage materials will
be turned over to redistribution and
salvage officers for redistribution or
disposal in accordance with existing
regulations pertaining to personal
property. The relocation of buildings or
improvements on the same installation
or for re-erection at another installa-
tion is not to be accomplished as a real
estate function (AR 420-70). Further, it
is provided in AR 420-70 that demoli-
tion of buildings or improvements

§644.480

where retention of the salvage for use
at the installation is approved, or
where no requirement or market is
found for buildings or improvements
approved for disposal by the Corps of
Engineers, is a facilities engineering
responsibility. Pursuant to AFR 874,
disposal of AF buildings and improve-
ments by sale will be accomplished by
the Corps of Engineers, but all disposal
of such property by salvage will be ac-
complished by the base commander.

§644.479 Authority for transfer of
buildings and improvements to
other Federal agencies.

Buildings and other imporvements
which have been screened for defense
requirements, as outlined in §§644.333
through 644.339, may be transfered to
another Federal agency as hereinafter
outlined. The authority for the trans-
fer of such property to other Federal
agencies is outlined in §§644.400
through 644.443. The responsible DE is
authorized to transfer buildings or
structures for removal from the site,
which have been made available for
disposal by proper authority, upon re-
ceipt of a request signed by an official
of another Federal agency.

§644.480 Procedure for transfer.

Transfer of buildings to other Fed-
eral agencies will be accomplished by
DD Form 1354. An estimate of value
will be shown on DD Form 1354, Trans-
fer and Acceptance of Military Real
Property, or other forms used and, in
the case of transfer without reimburse-
ment, the following footnote will be
made: ‘“‘Transfer to (Department or
Agency), adjustment of funds not re-
quired.” When the transfer is made at
the direction of GSA, an explanation
therefor will also be made on the form.
Buildings and other improvements
which are reported to GSA for screen-
ing against requirements of other Fed-
eral agencies (§§644.348 through 644.367)
will be transferred to another Federal
agency only at the direction of GSA
and for the amount of reimbursement,
if any, determined by GSA. Buildings
and improvements which are not re-
quired to be reported to GSA will be
screened against requirements of other
Federal agencies by the responsible DE
as provided in §§644.333 through 644.339.
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Upon request by a Federal agency for
transfer of such property, the respon-
sible DE will determine the amount of
reimbursement, if any, in accordance
with the criteria outlined in §§644.400
through 644.443.

§644.481 Responsibility of transferee.

Where buildings or other improve-
ments are on lands leased to the United
States, the agency requesting the
buildings will be expected to remove
the building and restore the premises,
as required by the terms of the lease,
or to accept an assignment of the lease
together with all obligations there-
under. Where the buildings or other im-
provements are to be removed from
non-excess land, the transferee agency
will be expected to perform reasonable
site clearance as may be required by
the commanding officer.

§644.482 Assignment to Department of
HEW or successor agencies.

Pursuant to delegation of authority
contained in FPMR 101-47.308-4, as set
forth in §§644.400 through 644.443, the
responsible DE may assign buildings or
other improvements made available for
disposal and not required for Federal
purposes to HEW upon receipt of re-
quest therefore from the appropriate
regional representative of that depart-
ment for disposal for public health or
educational purposes. Assignments will
be effected by letter addressed as indi-
cated in §644.483. Further, pursuant to
delegation of authority the Depart-
ment may disapprove within 30 days
after notice from HEW, any transfer of
property proposed to be made by that
agency for such purpose. The DE will
be guided by the policy set forth in
§§644.400 through 644.443 in regard to
the delegation to disapprove transfers
by HEW.

§644.483 Notification of Department of
HEW or successor agencies.

When buildings or other structures
are reported to GSA for screening pur-
suant to §§644.348 through 644.367, the
Reports of Excess are available to HEW
by the Regional Office of GSA, and no
notice of the proposed disposal need be
given by the DEs. Where buildings and
other structures are not reported to
GSA simultaneously with circulariza-
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tion of other Federal agencies, HEW
will be notified in writing of the avail-
ability of such structures. Such notifi-
cation will be addressed to the appro-
priate field representative of HEW, and
will include the following information:

(a) A brief description of the build-
ings and improvements, including di-
mensions of buildings, types of con-
struction, and demountable character-
istics, if any.

(b) The extent of building site clear-
ance expected.

(¢c) That the improvements must be
removed and site clearance completed
within a specified definite period from
the date of assignment to HEW (usu-
ally 60 to 90 days, depending upon the
size of the removal operation).

(d) When improvements may be in-
spected.

(e) That the improvements will be
withheld from advertisement for bids
for a period of 20 days from the date of
the notification, unless the office sub-
mitting the notification is sooner in-
formed in writing that such property is
not needed for school, classroom, or
other educational use or for use in the
protection of public health, including
research. If within the 20-day period,
notice is received of a potential need,
the property may be held an additional
45 days until a certification of need or
request for assignment is received.

§644.484 Procedure for disposal
through the Department of HEW or
successor agencies.

During the period held, action pre-
paratory to the publication of Invita-
tions for Bids and Specifications of
Sale of Buildings and Improvements
will be taken in order to minimize the
time lapse between the expiration of
the 20-day period and the beginning of
the sale procedure. Inquiries received
prior to the expiration of the holding
period from state or local agencies or
qualified organizations seeking the
purchase of available improvements for
health or educational purposes, will be
referred to the appropriate field rep-
resentatives of HEW.

(a) Final disposal is not effected until
the improvements have been trans-
ferred by HEW to an eligible recipient.
Therefore, in the letter of assignment,
HEW will be requested to furnish to the
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responsible DE, three copies of the
sales contract. One copy of the con-
tract will be forwarded to the officer
accountable for the property, together
with a certificate of performance upon
completion of the operation (the latter
to be furnished by the HEW con-
tracting officer), and one copy will be
furnished to the property auditor
charged with periodic audit of the
property records.

(b) Should HEW fail to consummate
disposition of the improvements after
assignment to it and request cancella-
tion of the assignment, the assignment
may be cancelled by a letter of can-
cellation and appropriate disposition of
the improvements affected. If there is
an excessive number of such requests,
DAEN-REM will be informed in order
that corrective action may be re-
quested of HEW.

§644.485 Sale of buildings and other
improvements.

Buildings and other improvements
made available for disposal by com-
petent authority and not needed for
further Federal utilization, or assigned
to HEW, will be diposed of by sale by
the responsible DE. Sales will be ac-
complished in the following manner:

(a) Sale to lessor where restoration is
not required. Where the terms of a lease
do not require restoration by the Gov-
ernment, it may nevertheless be in the
best interest of the Government to ne-
gotiate a sale of the improvements to
the lessor. In such cases, the DE is au-
thorized to negotiate such sale where
the net salvage value of all improve-
ments located on the premises involved
in any one lease is less than $1,000, and
the sales price is determined to be as
high as can be expected under the cir-
cumstances and compares favorably
with the Government estimate pre-
pared in accordance with paragraph (d)
of this section.

(b) Sale under options. All leases or
other rights of occupancy will be exam-
ined to determine whether the owner of
the land has an option to purchase
buildings or other improvements. See
§644.486 for sale of improvements con-
structed under Emergency Plant Fa-
cilities or similar contracts.

(c) Sale to eligible public agencies, the
Boy Scouts, and the public. The sales

§644.486

procedure, including notice to eligible
public agencies and advertising, set
forth in §§644.540 through 644.557 will be
followed in the sale of buildings or
other improvements.

(d) Appraisal. Except as otherwise
provided in §§644.540 through 644.557
buildings and other improvements will
be appraised prior to sale. Except as
provided in §644.490, appraisal will be
based on the highest and best use
which may be for (1) removal and use
intact; or (2) for dismantling, and re-
moval and stockpiling the salvageable
material for reuse or sale.

§644.486 Disposal of buildings and im-
provements constructed under
emergency plant facilities (EPF) or
similar contracts.

Procedure for the disposal of prop-
erty constructed under a facilities con-
tract on lands neither owned by nor
leased to the Department is set forth
as follows:

(a) By using service. Disposal of struc-
tural components as well as equipment
may be accomplished by the using serv-
ice. The term ‘‘structure” is defined to
mean plant equipment which:

(1) Is held under a facilities contract
of the Department;

(2) Is not readily severable;

(3) Is a separate building or a com-
plete structural addition to a building
in which the Government otherwise
has no interest, such as a wing, and in
which a defense contractor carries on
part or all of his defense production.

(b) By the Corps of Engineers. Where
disposal of structures, as well as other
plant equipment located within such
structure, is to be accomplished by the
Corps of Engineers, instructions will be
issued as to the extent to which the
Corps of Engineers will participate in
such action. Subject to special instruc-
tions by DAEN-REM, the following co-
ordinated actions will be taken:

(1) The using service will report to
the Corps of Engineers the property
which is excess to the Department’s
needs.

(2) The excess directive report will
include the designation by name and
address of a responsible officer of the
using service to join with the DE con-
cerned as a representative of the Chief
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of Engineers. These two representa-
tives will meet with the contractor
within seven days of their appointment
to determine his interest in acquiring
all or any part of the facilities. This
determination will be made in the
shortest possible time.

(3) The meeting with the contractor
will promptly establish those facilities
to be retained by the contractor and
those to be declared excess. Waiver of
existing options will be obtained where
necessary.

(4) Equipment that is of no interest
to the contractor will be disposed of by
using service in accordance with appli-
cable regulations.

(5) Custody of and accountability for
the entire facility remains with the
using service until other arrangements
have been completed.

(6) The Corps of Engineers will com-
plete negotiations for property to be
retained by the contractor as rapidly
as possible.

(7) When an agreement has been
reached with the contractor, the DE or
his contracting officer may execute the
supplemental agreement to the lease or
facilities contract transferring im-
provements, including machinery and
equipment as a unit. Authority for the
transfer should be recited in the sup-
plemental agreement. In the case of a
supplemental agreement to a facilities
contract, authority will be obtained
from the using service through its local
representative for the DE or his con-
tracting officer to sign the supple-
mental agreement transferring the im-
provements, including machinery and
equipment to the contractor. (Figure
11-18 in ER 405-1-12 is the suggested
format for Supplemental Agreement to
Emergency Plant Facilities Contract.)

(8) Upon completion of negotiations,
the responsible DE will issue instruc-
tions to the using service to dispose of
equipment not included in the final ne-
gotiations in accordance with applica-
ble regulations. Accountability for the
property will be transferred at this
time to the new owner or, in the case
of real property retained by the De-
partment, to the Corps of Engineers.

(9) Property not disposed of to the
contractor will be disposed of in the
same manner as improvements located
on surplus leasehold property.
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§644.487 Procedure for disposal of
surplus chapels.

By direction of the President and
pursuant to GSA and Army regula-
tions, special procedures have been es-
tablished for disposal of chapels. Sur-
plus chapels must be segregated from
other buildings for sale intact, separate
and apart from the land, for use as
shrines, memorials, or for religious
purposes. Where the chapel is located
on surplus land and it is determined
the chapel may properly be used in
place, a suitable area of land may be
set aside for such purposes and sold
with the chapel (§644.430).

§644.488 Soliciting applications for

purchase of chapels.

Promptly upon receipt of an ap-
proved DA Form 337 (Request for Ap-
proval of Disposal of Building and Im-
provements) or AF Form 300, the DE
will solicit applications by public ad-
vertising. Advertising will consist of
publication of notice in newspapers,
paid advertising when necessary, post-
ing of notices in public places, and
mailing of invitations to all known
local churches. A period of thirty (30)
days will be allowed in which to file
written applications. Instructions will
provide that the applicant will give his
name, address, and denomination if ap-
plicable. The advertisement will de-
scribe the chapel, give its location,
terms and conditions of sale, and the
time and place where application must
be filed. The advertisement will also
state that the sale price will be made
available upon request of interested
parties, and that the Chief of Chaplains
will select the purchaser. To assist
that office in making a recommenda-
tion, the following information should
be included in applications for the pur-
chase of chapels:

(a) Purpose and intent of the use of
the chapel.

(b) Facilities currently being used by
the church/organization applying.

(c) Membership size of the church/or-
ganization.

(d) History of the church/organiza-
tion and when established locally.

(e) Denomination and/or organiza-
tion.
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§644.489 Conditions of sale of chapels.

When sold under the provisions of
§644.490, chapels shall be sold subject to
the condition that during their useful
life they will be maintained and used
as shrines or memorials, or for reli-
gious purposes, and not for any com-
mercial, industrial, or other similar
use. The contract or deed of sale will
provide further that in the event the
purchaser fails to maintain and use the
chapel for such purposes there shall be-
come due and payable to the Govern-
ment the difference, if any, between
the appraised fair market value of the
chapel, as of the date of the sale, with-
out restriction on its use, and the price
actually paid. This difference should be
figured at the time of sale and included
in the contract of sale or deed of con-
veyance.

§644.490 Determining price and provi-
sions of sale for chapels.

(a) Price. The sale price of the chapel
structure in the case of sale for use as
a shrine, or memorial, or denomina-
tional house of worship, will be at its
fair value in the light of the conditions
imposed relating to its future use, and
the estimated cost of removal from the
site. Appraisals made to establish the
price of specific chapels will be predi-
cated on:

(1) The fair value of the material in
place, less the cost of dismantling, re-
moval of the material to the outside
limits of the installation, and the cost
of restoring the site.

(2) The restrictions imposed on the
future use of the chapel with due re-
gard to the difference between the fair
value price obtainable in the open mar-
ket and that which might be obtain-
able in the limited market to which
sale is restricted.

(3) In addition to the criteria set
forth in paragraphs (a)(1) and (2) of this
section cognizance will be taken of the
prevailing prices of chapels being sold
by other disposal agencies within the
general area in which chapels are being
disposed of by the Corps of Engineers.

(b) Provisions of sale. (1) Disposal of
chapels which are not excess or surplus
will be conditioned on the removal of
the chapels from the premises. In the
disposal of chapels located on excess or
surplus leased land, no commitments

§644.492

will be made to purchasers for the con-
tinued use of utilities and services
(sewer, water, electric, fire protection,
guarding). Arrangements may be made
between the lessor of the premises and
the purchaser to leave the chapels in
place, provided the lessor releases the
Government from any and all obliga-
tions to restore the premises occupied
by the chapel.

(2) Care will be exercised that, prior
to the disposal of the chapel, equip-
ment such as organs, hymn books, and
other ecclesiastical furnishings have
been removed or shipped in accordance
with applicable regulations.

(3) All copies of the contract evidenc-
ing the sale of chapels will be accom-
panied by copies of the instructions, if
any, received from the Chief of Chap-
lains authorizing the disposal. If no
such instructions have been received,
the DE will attach a statement that in
the absence of instructions, all known
interested parties have been contacted
and that the disposal has been made
after due consideration of applications,
the uses to be made of the chapel build-
ing and the need therefor.

§644.491 Coordination with the Chief
of Chaplains.

The DE will submit applications for
the purchase of chapels to DAEN-REM,
who will request the Chief of Chaplains
to select the purchaser and advise
DAEN-REM of his selection. Where no
applications are obtained as a result of
the advertising, the DE will so advise
the Chief of Chaplains, reporting steps
taken to obtain a purchaser, and rec-
ommending that the chapel be sold
without conditions, in the same man-
ner as provided for disposal of other
buildings. If the Chief of Chaplains
does not approve this recommendation
or issue other appropriate disposal in-
structions within a period of 60 days,
DAEN-REM will be informed.

§ 644.492

As soon as practicable after the sale
has been consummated, notification of
disposal of chapels will be made by the
DE direct to the Chief of Chaplains,
with a copy to HQDA (DAEN-REM)
WASH DC 20314, by letter, which will
contain the following information:

Report on disposal of chapel.
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(a) Location and brief description of
chapel or chapels.

(b) Reference to disposal instruc-
tions, if any, received from the Chief of
Chaplains.

(c) Identity of purchaser and price
paid.

§644.493 Release of restrictions on
chapels sold.

Where the purchaser fails to main-
tain and use the chapel in accordance
with the conditions of sale, or the pur-
chaser requests release of the condi-
tions, the facts will be reported to
DAEN-REM with appropriate rec-
ommendations. DAEN-REM may re-
lease the purchaser from the conditions
of sale without payment of a monetary
consideration upon a determination
that the property no longer serves the
purpose for which it was sold, or that
such release will not prevent accom-
plishment of the purpose for which the
property was sold.

§644.494 Donation,
destruction.

abandonment or

(a) General. Improvements may be
abandoned, destroyed or donated to a
public body, upon a finding in writing
by the DE (but in no event shall such
finding be made by the official directly
accountable for the property) that the
property has no commercial value or
that the estimated cost of its contin-
ued care and handling would exceed the
estimated proceeds from its sale, or
that abandonment or destruction is re-
quired by military necessity, or by con-
siderations of health, safety or secu-
rity.

(b) Finding of Fact. The finding will
be prepared as a separate document
headed: Finding of Fact for
The finding will be sufficiently com-
plete within itself to justify the deci-
sion to donate, abandon, or destroy the
property proposed, without outside ref-
erence. It will be drafted to provide,
where the finding is made by the Dis-
trict Engineer, for approval by the Di-
vision Engineer. Finding of fact con-
cerning property which had an original
cost in excess of $500,000 requires the
approval of DAEN-REM. A copy of each
such finding, so approved, will be for-
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warded by the DE to the regional office
of GSA.

§644.495 Donation to a public body.

A public body, as defined by GSA for
this purpose, means any State, terri-
tory or possession of the United States,
any political subdivision thereof, the
District of Columbia, any agency or in-
strumentality of any of the foregoing,
or any agency of the Federal Govern-
ment. Property as to which findings of
fact have been made, may be donated
to a public body.

§644.496 Abandonment.

Abandonment, as used herein, has
reference to cases where the lessor or a
permittor Government agency is un-
willing to accept transfer of buildings
or improvements in lieu of restoration,
but is willing to permit the Depart-
ment to leave buildings or improve-
ments having no net salvage value on
their premises. It is desirable to trans-
fer title of or accountability for im-
provements having no net salvage
value to lessors or permittors instead
of obtaining their consent to abandon
such improvements. Abandonment as
authorized herein will not be a means
for dropping accountability or respon-
sibility for maintenance of improve-
ments on non-excess land.

§644.497

Disposal by the Corps of Engineers,
as authorized in AR 405-90, does not
contemplate expenditure of funds for
destruction of improvements which
have no sale or salvage value. Accord-
ingly, where such improvement have
been approved for disposal by the Corps
of Engineers, they will be referred back
to the appropriate Army of Air Force
command for disposal action under AR
405-90 or AFR 87-4 as appropriate. How-
ever, improvements with little or no
salvage value may be included in the
same item with other improvements
being offered for sale which are more
attractive improvements without an
expenditure of Government funds.

Destruction.
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§§ 644.498-644.500 [Reserved]

DISPOSAL OF STANDING TIMBER, CROPS,
AND EMBEDDED GRAVEL, SAND AND
STONE

§644.501 Authority.

(a) Crops. Crops are defined as per-
sonal property in FPMR 101-47.103-12
and are disposed of under FPMR 101-
45.309-1 (Sale, Abandonment, or De-
struction of Personal Property). The
Corps of Engineers does not dispose of
crops on military lands. However, when
lands are in the custody of the Corps
for construction purposes, the Corps
will dispose of crops thereon.

(b) Standing timber, embedded gravel,
sand or stone. These are defined as real
property (FPMR 101-47.103-12(c)). The
holding agency is designated as dis-
posal agency for standing timber and
embedded gravel, sand, and stone to be
disposed of without the underlying
land. (FPMR §101-47.302-2).

(c) Small lots of standing timber. In ac-
cordance with AR 405-90, installation
commanders are authorized to sell
small lots of standing timber with a
value not more than $1,000 that are in
conformity with the installation For-
est Management Plan. Public notice is
required of the availability of the tim-
ber for sale. The total of such sales in
any one calendar year will not exceed
$10,000.

(d) Restriction on removal of sand, clay,
gravel, stone and similar material. The
Army is without authority to remove
such products from public domain land
located within the military installa-
tion where the material is to be used
off the installation. With permission of
the Secretary of the Interior, such ma-
terial may be removed pursuant to 30
U.S.C. 601. In such cases, DAEN-REM
will obtain the necessary permission.

§644.502 Determination of excess sta-
tus.

(a) Military. The procedure for
excessing and disposal of standing tim-
ber and embedded gravel, sand and
stone is outlined in AR 405-90. The pro-
cedure for the determination of avail-
ability of timber for disposal is out-
lined in AR 420-74.

(b) Civil works. (1) When the DE be-
lieves that standing timber, embedded

§644.504

gravel, sand or stone (whether des-
ignated for disposition with the land or
by severance and removal from the
land) is excess to requirements, he will
submit a recommendation to DAEN-
REM for approval. The DE is author-
ized, however, to dispose of standing
timber or other forest products re-
quired to be removed incident to con-
struction and operational requirements
of the project; that which is generated
incident to recreational development
or the management of public park and
recreational areas or wildlife manage-
ment areas; or that which is generated
in accordance with approved forest
management supplements to the ap-
proved Master Plan (ER 1130-2-400). As
far as practicable, high grade species in
short supply will not be disposed of,
but will be retained for possible defense
requirements. When the amount for
sawtimber under the above criteria
available for disposal exceeds 5,000,000
board feet, request will be made to
DAEN-REM, for determination of
whether there are any defense require-
ments for the timber. The request will
include an estimate of the amounts by
species and the range in sizes. All tim-
ber disposals, except those involving
timber below the project clearing line
or in construction sites, will be com-
patible with the planned use of the
areas for the purpose to which they are
allocated in approved Master Plans and
such disposals will be incidental to
that use. The DE may authorize the
disposal of growing crops when their
disposal is deemed necessary to prevent
waste.

(2) Under the provisions of section 5
of the act of 13 June 1902, as amended,
(33 U.S.C. 558), proceeds from disposal
of these items on civil works property
may be returned to the appropriation.

§644.503 Methods of disposal.

Standing timber, crops, sand, gravel,
or stone-quarried products, authorized
for disposal in accordance with the
foregoing, will be disposed of by trans-
fer to another Federal agency or by
sale.

§644.504 Disposal plan for timber.

The DE take appropriate action to
assure that construction contractors
are not authorized, in the clearance of
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construction sites, to burn or other-
wise destroy merchantable timber un-
less circumstances exist which pre-
clude sale or salvage. In preparing for
disposal of timber, a disposal plan will
be prepared which will include the fol-
lowing:

(a) Live timber and merchantable
dead timber will be marked for cutting
in accordance with the land manage-
ment plan, Master Plan, or forestry
supplement thereto, and cutting will be
limited to the timber so marked. The
disposal plan will contain sufficient in-
formation in this respect to permit
preparation of specifications for inclu-
sion in the invitation for bids.

(b) Utilization of existing roadways
and construction of new roads and saw
mills should be limited to the min-
imum necessary.

(c) Requirement that the customary
practices in elimination of fire hazards
be observed with necessary specifica-
tions therefor.

(d) The installation commander will
be consulted to obtain his desires in
connection with security measures,
and other matters affecting the instal-
lations, and the requirements of such
measures will be set forth specifically.

(e) Any measures considered nec-
essary to protect timber and young
growth not marked for cutting will be
specified.

(f) Where an appraisal is required, the
appraisal report will be prepared by a
competent forester. The report will in-
dicate the number and size of each spe-
cies and classification of trees to be
cut; the estimated board feet in log
scale measurement; linear estimates of
pole timber, and amount of cord wood.
The appraiser should indicate in the
appraisal report what, in his opinion,
should be acceptable as a minimum
price for different types of timber, as
well as a total or lump sum estimate
for the whole. Methods of administra-
tion and sale of timber by the Army or
Air Force should follow the same gen-
eral rules employed by the U.S. Forest
Service in its sales and forestry prac-
tices. U.S. Forest Service personnel
may be available for this work, if de-
sired, on a reimbursable basis, provided
the size of the area in question and the
location render such arrangements fea-
sible.
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(g) Minor sales, involving lots with
an estimated value of $1,000 or less,
may be accomplished by the reservoir
manager on civil works projects under
general guidance issued by the DE Real
Estate Branch. In such minor sales,
two or more informal bids, in writing,
will be obtained, if possible. If only one
bid can be obtained, the proposed sale
will be posted for a period of ten (10)
days.

§644.505 Disposal plan for embedded
gravel, sand or stone.

Prior to offering sand, gravel, or
stone for disposal, a disposal plan will
be prepared, which will include the fol-
lowing:

(a) Control of transportation facili-
ties which will limit use of roads and
construction of new roads to the min-
imum necessary.

(b) Security measures established by
consultation with the installation com-
mander to properly protect Govern-
ment property and other interests of
the Government.

(c) Where applicable, the depth or
level to which the material may be re-
moved, and any restoration of the site
after removal.

(d) Specifications as to methods to
establish amount of material removed
for the purpose of payment.

(e) With certain exceptions as dis-
cussed in paragraph (d) of §644.544 an
appraisal report will be prepared by a
person familiar with the material in-
volved and the operations for mining,
quarrying or otherwise removing it,
giving the type or grade of material in-
volved and an opinion as to the min-
imum price that should be acceptable.

§644.506 Procedure for transfer to an-
other Federal agency.

As soon as possible after standing
timber, embedded sand, gravel, or
stone are made available for disposal,
other Federal agencies having activi-
ties within the vicinity of the location
of the property and which, in the opin-
ion to the responsible DE, may desire
transfer of the property will, to the ex-
tent practicable or economical, be no-
tified of the availability of the prop-
erty for disposal. Such notification
should include the following: informa-
tion concerning how arrangements can
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be made to inspect the property; infor-
mation concerning conditions gov-
erning cutting, harvesting, mining, or
removal of the property and a state-
ment that the property will be adver-
tised for sale upon the expiration of fif-
teen (15) calendar days from the date of
the notification, unless a request for
transfer of the property, or a state-
ment that a request for transfer of the
property, or a statement that a request
therefor may be made, is received with-
in the fifteen (15) day period. Should a
Federal agency request within the fif-
teen (15) day period, that disposal of
the property be withheld pending de-
termination of a requirement, disposal
will be withheld not longer than sixty
(60) days from the date of notice of
availability, unless DAEN-REM ap-
proves withholding disposal for a
longer period. Disposal will not be
withheld for such sixty (60) day period,
extended if applicable, if to do so would
interfere with construction or other
necessary operations. Should a request
be received from a Federal agency for
transfer of the property, the property
will be transferred in accordance with
existing procedures without reimburse-
ment except as provided by FPMR 101-
47.203-7. If no request for transfer is re-
ceived, the property will be considered
surplus and disposed of by one of the
methods outlined in §§644.507 and
644.508. The foregoing instructions do
not apply to land clearance operations
performed either by contract or force
account. It applies only to those cases
where it is proposed to offer property
for sale.

§644.507

DEs will be governed by the general
procedure set forth in §§644.540 through
644.557 in selling standing timber,
growing crops, embedded sand or gravel
or stone products.

Sales.

§644.508 Agreement with Small Busi-
ness Administration (SBA) on sale
of timber.

The Department of Defense has en-
tered into an agreement with the SBA
for the development of a program of as-
sistance for small concerns operating
in the timber business. This agreement
is published for compliance as Figure
11-19 in ER 405-1-12. In the implemen-

§644.510

tation of this agreement, the DE will
cooperate with field representatives of
SBA to the fullest extent compatible
with efficient administration of the
Army’s timber disposal program.

§644.509 Status as small business.

(a) Definition. Each invitation for
bids for the sale of timber with an esti-
mated value of $2,000 or more will con-
tain a definition of small business and
provision for self-certification of the
bidder’s status within its terms. A defi-
nition for use in invitations for bids on
Army timber is provided in the ‘‘Cer-
tificate as to Small Business Status”
(Figure 11-20 in ER 405-1-12).

(b) Self-certification. 13 CFR 121.3-9(c)
provides:

In the absence of a written protest or other
information which would cause him to ques-
tion the veracity of the self-certification,
the contracting officer shall accept the self-
certification at face value for the particular
sale involved.

(¢) Definition for set-asides. The defini-
tion of small business provided in Fig-
ure 11-20 in ER 405-1-12 omits portions
of the definition prescribed by SBA
regulations which are not presently ap-
plicable to sales of Army timber. The
omitted portions relate to sales of tim-
ber reserved for or involving pref-
erential treatment of small business
§644.512. These portions of the defini-
tion are subject to frequent revision by
SBA.

§644.510 Information for SBA on tim-
ber sales.

Representatives of SBA will visit
District offices from time to time for
purposes of coordination and assist-
ance; to furnish names and information
on prospective bidders from the SBA
facilities list; and to obtain informa-
tion on programmed sales of Army tim-
ber. In addition to the information
which may be furnished during the
course of these visits, the following
items of information will be furnished
to appropriate SBA field offices on
each sale of timber products with an
estimated value of $2,000 or more:

(a) Advice on proposed or prospective
timber sales of Army timber.

(b) Copies of invitation for bids.

(c) Name of successful bidder, his sta-
tus as a small business, the bid price,
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and an estimate of the amount of tim-
ber sold.

§644.511 Certificate of competency by
SBA.

Section 8(b)(7) of the Small Business
Act (15 U.S.C. 637(b)(7)) authorizes the
SBA to certify the competency of a
small business concern as to capacity
and credit. In any case where timber is
being sold on a credit basis, if the bid
is being questioned solely on the finan-
cial ability of the bidder and the bidder
is a small business concern, the DE will
notify the appropriate SBA field office
immediately and follow the other pro-
cedures provided by Section III of the
DOD-SBA Agreement. A certificate of
competency issued by SBA will be hon-
ored in such cases.

§644.512 DA-SBA joint set-aside deter-
mination.

Section 15 of the Small Business Act
(15 U.S.C. 644), provides that where cer-
tain joint determinations are made by
the SBA and a disposal agency, the
award of a contract for the sale of Gov-
ernment property shall be made to a
small business concern. Section IV,
Joint Set-Aside Determination of the
DOD-SBA Agreement implements Sec-
tion 15 of the Small Business Act. It is
not anticipated that SBA will rec-
ommend that Army timber be reserved
or set aside for sale to small business
concerns on an exclusive or pref-
erential basis. In the event rec-
ommendations on set asides of Army
timber are received from SBA field of-
fices, the SBA recommendations will
be forwarded promptly to HQDA
(DAEN-REM) WASH DC 20314 with DE
comments and recommendation.

§§ 644.513-644.515 [Reserved]

CLEARANCE OF EXPLOSIVE HAZARDS AND
OTHER CONTAMINATION FROM PRO-
POSED EXCESS LAND AND IMPROVE-
MENTS

§644.516 Clearance of Air Force lands.

The Chief of Engineers has no respon-
sibility for inspecting or clearing ex-
cess Air Force land of explosives or
chemical/biological contaminants.
When a target or bombing range, or
other land under the control of the De-
partment of the Air Force, which
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might be contaminated with explosives
or other harmful or dangerous sub-
stances, becomes excess to Defense re-
quirements, the appropriate DE will
obtain a certificate as to the extent of
contamination and clearance thereof
from the Commander, Air Force Logis-
tics Command (AFLC), Wright-Patter-
son Air Force Base, Ohio 45433. The
Corps of Engineers will continue to be
the agency with which the disposal
agencies, purchasers, and former les-
sors will communicate when explosives
or objects resembling explosives, are
discovered on the land after dispostion
has been effected. The AFLC, upon re-
quest of the DE, will neutralize or re-
move such objects or substances and
make a report to the requesting agency
or person. See §644.535 for support re-
quired of the Corps.

§644.517 Clearance of Army lands.

The responsibility for performing
clearance of ordnance contaminated
excess Army military real property is
placed upon and remains with the
using command. That command, after
completion of the clearance work, will
furnish the DE a ‘‘Statement of Clear-
ance” (Appendix E, AR 405-90) and a
record of the clearance work per-
formed. In addition to the Statement
of Clearance, the following information
will be furnished to the DE upon com-
pletion of the neutralization:

(a) Records of the neutralization
work performed, including statement
of methods employed.

(b) List of dangerous and explosive
materials removed.

(c) Number and names of demolition
technicians employed.

(d) Other data that may be pertinent
in the defense of any suit or claim that
might subsequently arise as a result of
civilian occupancy.

§644.518 Determination of categories.

Prior to making a recommendation
for excess, the state of contamination
of the property must be determined by
the installation commander as either
of the following:

(a) Category One. Those lands such as
ammunition plants, storage, test, im-
pact and training areas, bombing or
target ranges, which may contain ex-
plosives or unexploded ordnance. The
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report will include proposed methods of
neutralization and the costs thereof.

(b) Category Two. Those lands or
buildings which are suspected of being
contaminated with radiological, indus-
trial-military chemicals, or explosives.
The U.S. Army Toxic and Hazardous
Materials Agency (USATHAMA), Aber-
deen Proving Ground, Maryland 21010,
will be requested to determine if the
land contains any of the above con-
taminants, to determine the extent of
the contamination, and to decontami-
nate, if necessary before such property
is reported for disposal.

§644.519 Responsibilities.

(a) Category One. The DE, as designee
of the Chief of Engineers, will satisfy
himself that the clearance work, as
certified in the Statement of Clear-
ance, has been performed and that such
clearance complies with the require-
ments of this section. If the DE deter-
mines that the completed clearance
work is not sufficient, he will request
the using command to perform the nec-
essary additional clearance. The De-
partment of Defense Explosives Safety
Board (DDESB), has responsibility for
reviewing and approving, from an ex-
plosive safety veiwpoint, clearance re-
ports for real property declared excess
and offered for disposal. DDESB should
be consulted for review and analysis of
accomplished clearance work for Cat-
egory One property when determina-
tions of adequacy are not within the
capacities of the DE. Requests, fully
documented, for review and/or analysis
by the Board may be forwarded to
DAEN-REM for submission to the
Board. Department of Defense proce-
dures include staff study of all pro-
posed excess reports by the Board be-
fore grant of ‘‘Prior Approval’ for
those disposals requiring reports to the
Armed Services Committees (10 U.S.C.
2662). When the clearance work has
been satisfactorily performed, disposal
action will be continued as set forth in
this subpart F. If the DE determines
that further clearance work is nec-
essary to render the land safe for use
but that such further clearance work is
not economically justified, he will
make a report to DAEN-REM with his
recommendations and pertinent sup-
porting data. The report will include a

§644.520

statement of the current status of the
excess action.

(b) Category Two. The U.S. Army
Toxic and Hazardous Materials Agency
(USATHAMA) is responsible for the
identification and containment and
elimination of all toxic and hazardous
materials, and related contamination
on all and/or buildings where an
excessing action is planned.
USATHAMA will conduct the survey
and assessments of all proposed excess
property to establish the type and
quantities of contaminants and then
plan, direct and control the program to
decontaminate and clean up the prop-
erty. Following the completion of the
decontamination clean up program,
USATHAMA will prepare a clearance
statement stating the property has
been cleared of all toxic and hazardous
materials reasonably possible to detect
using present state-of-the-art method-
ology, and it will provide any excep-
tions or restriction for utilization of
the property. Clearance statements
which identify contaminations of am-
munition and explosives will be sub-
mitted to the DDESB for review. Cat-
egory Two items may include chemical
munitions or agents, liquid propellants
and pyrotechnics. The clearance state-
ment will be forwarded through the
Major Army Command (MACOM) to
DAEN-REM.

(1) Decontamination of Category Two
real property will comply with the re-
quirements of TB 700-4 (Decontamina-
tion of Facilities and Equipment). The
Bulletin provides general policies, re-
sponsibilities and procedures applica-
ble whenever potentially contaminated
facilities are disposed of to other Gov-
ernment agencies, qualified users in in-
dustry, or to the general public.

(2) The degrees of decontamination
are designated in TB 700-4. Contami-
nated real and personal property
excessed for disposal shall be decon-
taminated to XXXXX before it can be
removed from the Government prem-
ises, or transferred to nonqualified
Government or industry users.

§644.520 Contaminated
property.

(a) GSA may arrange to sell contami-

nated chemical or other industrial

plants to a purchaser whose operations

industrial
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will result in the same type of con-
tamination, or who agrees to perform
the necessary decontamination. Any
decontamination work required will be
monitored by USATHAMA who will
also review the completed program for
adequacy of decontamination. If these
arrangements cannot be worked out,
USATHAMA will decontaminate the
property at the request of the Office,
Chief of Engineers (OCE), or the prop-
erty may be withdrawn from excess
and returned to the using command for
care and custody.

(b) A Statement of Clearance is re-
quired for industrial property to be de-
clared excess in order to establish a
qualitative and quantitative base line
for the contaminants present. In the
Statement, USATHAMA will provide
an adequate description of the nature
and extent of the contamination. The
description furnished to the DE should
include the following information:

(1) Name and location of installation.

(2) Date of final clearance.

(3) Reference to attached real estate
map showing locations of contami-
nated, cleared and restricted areas. The
map(s) will be attached to the descrip-
tion of contamination.

(4) Statement that the area has been
cleared of toxic and hazardous mate-
rials reasonably possible to detect ei-
ther by present state-of-the-art meth-
odology or by a visual inspection.

(5) Recommendation as to whether
the land or structures may be used for
any purpose for which it is suited,
clearly identifying any areas rec-
ommended for restricted use and list-
ing restricted tract and building num-
bers.

§644.521 Limitations on
cost.

The following principles are estab-
lished for determination of the finan-
cial limit of clearance operations at ex-
cess installations:

(a) Government-owned land. Clearance
work will not be undertaken where the
estimated cost thereof exceeds the
value of the land after decontamina-
tion plus the estimated cost of keeping
it security-fenced and posted for a pe-
riod of 25 years.

(b) Leased land. Clearance will not be
undertaken where the estimated cost,

clearance
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plus the cost of any other required land
restoration work, exceeds the value of
the land after clearance and restora-
tion plus the estimated cost of keeping
it security-fenced and posted for a pe-
riod of 25 years.

§644.522 Clearance of military scrap.

Military scrap can contain or be con-
taminated with explosives, chemicals,
and other hazardous materials. The
primary consideration in determining
whether scrap metal will be removed
should be the safety of persons coming
on the land in question and, second-
arily, the prevention of accidents re-
sulting from the sale and/or use of the
scrap metal subsequent to the land
passing from the jurisdiction of the De-
partment. The DE will insure the re-
moval or destruction, by using com-
mand, of all military scrap and scrap
metal from lands suitable for cultiva-
tion or other subsurface operations. In
the case of land unsuitable for cultiva-
tion or other subsurface operations, all
military scrap will be removed or de-
stroyed and scrap metal removed, if it
is reasonably possible to do so. Cases
where it is considered impracticable to
remove the scrap metal, will be re-
ported to DAEN-REM for final deci-
sion. In such instances, pertinent data
and the recommendation of the DE will
be furnished. Disposition of military
scrap or scrap metal by dumping into
inland waters or by land burial in other
than an approved landfill is prohibited.

§644.523 Restricting future of artillery
and other ranges.

Experience indicates that, on ranges
where high explosive projectiles have
been fired or dropped, such as artillery,
bombs, mortars, rockets, grenades, and
the like, it is impossible to make cer-
tain that land in impact areas is abso-
lutely safe for unrestricted use. Such
impact areas receive a high concentra-
tion of fire, and the properties of these
projectiles are such that many duds are
deeply buried. Depth of burial, as well
as the concentration of fragments or
components, will affect the depend-
ability of mine detectors. Since there
is no known definite period within
which such projectiles will become
inert through weathering and corro-
sion, such contaminated areas can be
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safely released for restricted use only,
even after decontamination work has
been carried to its practicable limit.
Such restrictions will usually be in the
form of a recommendation that the
land be restricted to surface use only.
Restrictions will be based solely on the
type and/or extent of contamination. If
land is contaminated to such a degree
that it is considered it cannot be ren-
dered safe for any use, disposal action
will be suspended and the facts will be
reported to DAEN-REM-C with the DE
recommendations.

§644.524 Reporting contaminated land
to the General Services Administra-
tion.

Contaminated areas, except indus-
trial properties as covered by §644.520
will not be included in a Report of Ex-
cess to GSA until such time as the af-
fected areas have been cleared by the
using command to the satisfaction of
the DE and a Statement of Clearance
has been received. If an exception is
granted and the Department of the
Army, with the concurrence of GSA,
reports contaminated nonindustrial
property excess, the report of excess
will include statements concerning:

(a) The extent and type of such con-
tamination;

(b) Plans for decontamination, if any;
and

(c) The extent to which the property
may be excessed without future decon-
tamination.

§644.525 Statement of clearance in re-
porting excess property to GSA.

The Report of Excess will include the
Statement of Clearance furnished by
the using command (§644.517). The
record of the clearance work performed
by the using command will not be in-
cluded in the Report of Excess but will
be preserved in the permanent records
of the DE. It is anticipated in these
cases that the disposal agency (GSA)
will, at the time the land is offered for
sale of lease, give public notice of the
circumstances surrounding its past and
future restricted use. Included in such
notice will be the statement that the
Department of the Army is willing to
remove or destory any potentially dan-
gerous materials discovered at any

§644.528

time in the future, subject to the avail-
ability of funds for this purpose.

§644.526 Reporting target ranges.

All Reports of Excess to GSA cov-
ering lands which have been used as
target ranges of any kind will contain
an affirmative or negative statement
in regard to contamination. This will
be by appropriate schedule and ref-
erence thereto in the following man-
ner:

(a) If the statement is negative, it
will declare that no explosive or other
contaminating materials were used or
stored on any portion of the installa-
tion.

(b) If the statement is affirmative,
reference will be made to appropriate
schedules of the Report of Excess con-
taining statements of clearance on the
installation, or portions thereof.

§644.527 Recording Statements of

Clearance.

On property disposals for which the
Corps of Engineers is the disposal agen-
cy, the DE will have the Statement of
Clearance recorded, if possible, as part
of the permanent history of the prop-
erty involved, with the proper county
land record office. A copy of the report
of clearance work performed will be
furnished DAEN-REM and DAEN-REP.

§644.528 Return of contaminated

leased land to owners.

Where leased land has been contami-
nated, whether excess to military re-
quirements or being used, it may often
prove advisable and economical to ac-
quire the fee to such properties. Prior
to considering the return of contami-
nated leased land to owners, District
Engineers will assist installation com-
manders in preparing an analysis as a
basis for recommendation to acquire or
not acquire such areas. In the case of
recommended restriction of use, notice
should be given the lessor as described
in §644.525.

(a) Where such a restriction reduces
the value of the land, the Department
will, if consistent with the terms of the
lease, pay damages equal to the reduc-
tion in value as of the effective date of
termination.

(b) As stated in §644.525, the owner
should be advised that the Department
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is willing to remove or destory any po-
tentially dangerous materials that
may be discovered in the future, sub-
ject to the availability of funds.

§644.529 Supplemental agreement
with owner of contaminated leased
land.

In the event that it becomes nec-
essary to pay damages to a lessor in

lieu of restoration i.e., decontamina-
tion, the following clause, appro-
priately modified to fit the cir-

cumstances, will be made a part of the
supplemental agreement terminating
the lease and effecting monetary set-
tlement in lieu of restoration. Addi-
tionally, in order to protect the Gov-
ernment from possible claims for dam-
ages from future purchasers, the exe-
cuted supplemental agreement will, in
those jurisdictions permitting recorda-
tion, be recorded by the DE thus pro-
viding legal notice to subsequent pur-
chasers of the condition of the prem-
ises.

SUGGESTED CLAUSES FOR USE IN
SUPPLEMENTAL AGREEMENT

Whereas, by reason of the use made of the
premises by the Government it is impossible
to ascertain after completion of decon-
tamination operations by the Government
that the following described portion of land
is safe for unrestricted use by the lessor (or
state because of use made by Government
that use of land must be restricted to graz-
ing, etc.):

(Legal Description; utilize hachured/anno-
tated map(s) as attachment plus legal de-
scription.)

Now, therefore, in consideration of the
payment by the Government of the United
States to the lessor, (Name of Lessor), of dol-
lars ($ ), representing the estimated com-
pensation to which the lessor is entitled by
reason of the loss of the unrestricted use of
the above described property, the lessor
hereby releases the Government from all
claims for damages to property and/or injury
to persons which may arise out of the exist-
ence on the premises of unexploded ammuni-
tion or chemical/biological agents. It is mu-
tually understood, however, that for a period
of 25 years from the date hereof, the Govern-
ment shall, upon request of the lessor, re-
move or destroy any potentially dangerous
materials that may be discovered on the
land, provided that adequate appropriations
are available to cover the cost of such serv-
ice. (If use of the land is restricted to surface
use, the lessor should agree and convenant,
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in consideration of the payment, to use the
land for such purposes only.)

§644.530 Conditions in conveying land
suspected of contamination.

The following conditions, appro-
priately modified to conform to local
law, will be included in deeds con-
veying land which is, or is suspected of
being, contaminated with explosive or
toxic materials and is restricted to sur-
face use: (GSA should be requested to
include these conditions in deeds that
they prepare.)

Whereas, said property was a part of (Name
of Installation) , a military instal-
lation used for , and portions of
this property were subject to contamination
by the introduction into the said installation
of bombs, shells and other charges (insert
reference to toxic chemical/biological
agents, if applicable) either below or upon
the surface thereof; and

Whereas, the grantor has caused the prop-
erty to be inspected and has decontaminated
the said property to the extent deemed rea-
sonably necessary, and, to the extent deemed
consistent with sound economic limitations,
has cleared the property of all dangerous and
explosive materials and/or chemical/biologi-
cal agents, reasonably possible to detect, and
has made certain recommendations per-
taining to the use to which the land may be
devoted, and the said recommendations are
contained in a statement, a copy of which is
attached hereto and made a part hereof; and

Whereas, the grantor, by attaching such
statement, does not intend to make, nor
shall it be construed to have made, any rep-
resentations or warranties pertaining to the
condition of the land; and

Whereas, the hereinafter-designated grant-
ee has entered into a contract to purchase
said property with full knowledge of, and
notwithstanding the foregoing recitals which
are incorporated for the purpose of disclosing
the former use made of the property herein-
after described; and

Whereas, by acceptance of this instrument,
the grantee admits and confesses to full
knowledge with respect to the facts con-
tained in the foregoing recitals as to possible
contaminated condition of the property;

Now, therefore, by acceptance of this in-
strument, and as a further consideration for
this conveyance, the grantee here
convenants and agrees for himself, his heirs,
successors, or assigns, to assume all risk for
all personal injuries and property damages
arising out of ownership, maintanance, use,
and occupation of the foregoing property;
and further covenants and agrees to indem-
nify and save harmless the United States of
America, its servants, agents, officers, and
employees, against any and all liability,
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claims, causes of action, or suits, due to,
arising out of, or resulting from, imme-
diately or remotely, the possible contami-
nated condition, ownership, use, occupation,
or presence of the grantee, or any other per-
son, upon the property, lawfully or other-
wise.

§644.531 Warning to public of danger
in handling explosive missiles.

When any land which has been con-
taminated with explosive objects, or
chemical/biological agents, is released
for disposal to, or use by, the general
public in addition to the clearance
statement furnished to the disposal
agency, the DE will publicize, to the
fullest extent practicable, the possi-
bility of contaminants remaining on
the land and the inherent danger of
handling explosives or other contami-
nants. Such publication should be in
the form of articles in official news
media, or posting of the premises
whenever the later is considered most
feasible. Such publicity should include
instructions that, in the event of the
discovery of an explosive missile, or an
object resembling an explosive missile,
or other contaminant, or in the event
of an injury caused by an explosion or
exposure to toxic agents, such dis-
covery or injury should be reported im-
mediately to the DE. An effort should
be made to obtain the cooperation of
local law enforcing agencies to insure
the prompt reporting of an accident, or
the discovery of an explosive missile.
The majority of accidents are the re-
sult of the removal of explosive mis-
siles by individuals for sale to scrap
dealers. Scrap dealers in the vicinity of
contaminated lands should be informed
of the inherent dangers and asked to
cooperate by refusing to buy military
scrap from private parties.

§644.532

Immediately upon receipt of informa-
tion of an accident involving, or ap-
pearing to involve, explosive or chem-
ical/biological elements remaining on,
or carried from an excess or surplus in-
stallation, whether under the jurisdic-
tion of the Corps of Engineers, other
Government agency, or sold or re-
turned to public or private owners, the
DE will institute an investigation and
prepare a report prescribed by AR 385-
40 and OCE Supplement thereto. Fur-

Reporting accidents.

§644.533

ther, upon determination that an acci-
dent has occurred, the former using
command should be requested to send
qualified explosive, chemical or bio-
logical specialists to the scene of the
accident immediately, in order that
proper corrective measures to elimi-
nate future accidents may be insti-
tuted. HQDA (DAEN-REM) will be im-
mediately informed, by teletype, of
any accidents due to explosives on
lands which have been used by the De-
partment involving injuries to persons
and/or animals, or damages to private
property.

§644.533 Contamination discovered
after return of land to owner, or
sale.

When land has been previously de-
clared clear of explosives or other dan-
gerous material so as to be safe for all
uses and disposed of, but is later found
to have been contaminated to such an
extent that, in his opinion, it is dan-
gerous to the public, the DE will re-
quest the former using command to re-
examine the land for the purpose of de-
termining the extent to which the
original Statement of Clearance should
be revised and to determine the kind
and cost of any further clearance work
by the using command which would be
required to place the property in the
condition set forth in the original
Statement of Clearance. If further
clearance work is necessary and con-
sidered economically justified, the DE
will request the using command to per-
form such work and furnish a new
Statement of Clearance and record of
the further clearance effected. If fur-
ther clearance work is not considered
economically justified, he will make a
report thereof to DAEN-REM with his
recommendations and pertinent sup-
porting data. Recommendation for re-
acquisition of contaminated lands will
be limited to those which involve full
restrictions of both surface and sub-
surface uses. Where subsurface use of
lands only is to be restricted, it is pref-
erable to make compensation to the
owners through claim procedure, when
and if instituted by the owner on his
own initiative.
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§644.534 Return of public domain

land.

(a) General. The procedures described
elsewhere in §§644.516 through 644.539 to
carry out the continuing responsibility
of the Department of the Army to as-
sist and advise the land holder and pro-
tect the public from dangerous sub-
stances on or in the land after release
are equally applicable to public domain
lands. Air Force policy and procedures
are generally comparable.

(b) Congressional. A provision has
been added to several laws enacted by
Congress that upon request of the Sec-
retary of the Interior at the time of
final termination of the reservation ef-
fected by the Act, the Department of
the Army shall make safe for non-
military uses the land withdrawn and
reserved, or such portions thereof as
may be specified by the Secretary of
the Interior, by neutralizing
unexploded ammunition, bombs, artil-
lery projectiles, or other explosive ob-
jects and chemical agents. The intent
of the provision is explained by a state-
ment of the Committee on Interior and
Insular Affairs, House of Representa-
tives, in Report No. 279, 87th Congress,
1st Session: The committee concluded
that it would be appropriate to amend
the bill to designate the Secretary of
the Interior to act on behalf of the Fed-
eral Government in delineating the
areas to be made safe for nonmilitary
use when the lands are no longer re-
quired for defense purposes. ‘It is ex-
pected that the Secretary of the Inte-
rior will not require the Department of
the Army to proceed with expensive
cleanup work in areas where there
would be no direct benefit. On the
other hand, it is anticipated that when
potential resources or use values are
such as to make dedudding or decon-
tamination advisable, the Secretary of
the Interior will identify those re-
sources and values for the Secretary of
the Army. This will permit a full and
complete justification in the event
that a separate appropriation therefor
is required.” Report No. 279 also quoted
the following policy statement by the
then Bureau of the Budget:

. requirement for decontamination
should be related to a standard not only of
practicability, but also to one of economic
feasibility that takes into account the de-
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sired future use and value of the land to be
decontaminated.

(c) Army. The congressional policy
outlined above does not change the ex-
isting Army policy. Its principal effect
is to make it clear that the Secretary
of the Interior has an equal interest
with the Secretary of the Army in the
final decision on whether it is prac-
ticable or feasible to clear lands for re-
turn to the public domain, and the ex-
tent of clearance. No difficulties in
reaching agreement with Interior in
these matters are anticipated. Where
large expenditures are involved it will
usually be necessary to request a spe-
cial appropriation, leaving the final de-
cision to Congress. In any instance, if
difficulty in reaching agreement with
officials of the Bureau of Land Manage-
ment (or the Secretary of the Interior)
should occur, it will be reported
promptly to DAEN-REM with complete
background data for review and in-
structions.

§644.535 Support in clearance of Air
Force lands.

Where Air Force range lands are pro-
posed for disposal, the AFLC, in most
cases, will make an economic study to
determine the extent of clearance that
is justified by the relative values of the
property before and after decontamina-
tion. For this purpose, AF commands
declaring range lands excess will sub-
mit a copy of the excess recommenda-
tion to the AFLC. Upon request, the
DE will prepare and furnish a disposal
planning report to the AF Logistics
Command for assistance in making the
economic study. The disposal planning
report will include, but need not be
limited to, the following:

(a) A map which depicts and anno-
tates differing areas according to their
estimated highest and best use.

(b) An appraisal report reflecting the
fair market value of each of the dif-
fering areas based on their highest and
best use, and based on the assumption
that the lands are entirely free of dan-
gerous materials or other contamina-
tion. AFLC will compare such evalua-
tion with cost of decontamination
work. While needed primarily in con-
nection with the return of AF range
lands to the public domain, economic
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studies may be made and disposal plan-
ning reports requested by the AF in
other areas.

§§644.536-644.539 [Reserved]

SALE PROCEDURE

§644.540 Advertising.

(a) Definition and purposes. GSA regu-
lations require that disposal agencies
shall widely publicize all surplus real
property which becomes available for
sale. Sales will be made to the highest
responsible bidder after advertising.
Advertising consists of the preparation
of Invitation for Bids, the posting of
copies thereof in public places, their
distribution to interested persons or
prospective bidders, and publication of
notice of sale in newspapers where such
publication is deemed advisable or is
required by this Subpart F. The pur-
pose of advertising and obtaining com-
petition in selling Government prop-
erty is:

(1) To give all qualified persons equal
opportunity to bid for the property.

(2) To secure for the Government the
benefits which flow from competition.

(3 To prevent criticism that
favortism has been shown by officers or
employees of the Government in mak-
ing sales of public property.

(b) Notice to Department of Commerce.
A condensed statement of proposed
sales of surplus real property by adver-
tising for competitive bids, except
where the estimated fair market value
of all the property included in the ad-
vertisement is less than $5,000, shall be
prepared for publication in the U.S. De-
partment of Commerce publications,
“Commerce Business Daily.”” Guideline
is contained in the Defense Acquisition
Regulation (DAR) 1-1005.1, (formerly
the Armed Services Procurement Regu-
lation). Forward statement to: U.S. De-
partment of Commerce, Commerce
Business Daily, P.O. Box 5999, Chicago,
I1linois 60680.

(c) Procedure. Whether newspaper ad-
vertising in addition to distribution
and posting of Invitation for Bids is de-
sirable will depend upon the value of
the property and in some instances the
anticipated interest in the property.
The ever-changing market requires dif-
ferent methods or efforts to obtain the
best price for the Government. The

§644.541

time allowed for submission of bids
will depend upon the time available,
usually 30 days. If available, a longer
period may be desirable based on value
and other factors. A shorter period
may be necessary and, in an emer-
gency, a period of less than 10 days
may be allowed. However, the con-
tracting officer should make a record
of written findings to support such a
decision. If the emergency is based on
requirements of the using command
that appear questionable, a report with
recommendations should be forwarded
to DAEN-REM by the most expeditious
means.

(d) Bidders mailing lists. Instructions
contained in procurement regulations
are applicable generally for estab-
lishing, maintaining, and controlling
bidders mailing lists (DAR 2-205). Gen-
erally, all proposed sales should be pre-
ceded by an advance notice, to elimi-
nate disinterested bidders and as a
measure of economy in printing and
distributing voluminous Invitation for
Bids. Notice to bidders will provide
that their failure to respond to two
successive sales offerings will result in
the removal of their names from the
bidders list. When time does not permit
an advance notice, one copy of the In-
vitation may be sent to the potential
bidder, which contains the following
notice: ““‘Attention Bidders. If interested
in bidding on any or all items, three (3)
additional copies will be furnished on
request.” The advance notice will de-
scribe the property offered and ordi-
narily provide that Invitation for Bids
will be mailed on request or may be
picked up at the installation or project
at the time the property is inspected.

(e) Inspection of the property. Upon re-
quest, interested persons should be per-
mitted to make appropriate inspection
of the property, including inventory
records, plans, specifications, and engi-
neering reports, subject to any restric-
tions necessary in the interest of na-
tional security and to such reasonable
rules as may be prescribed by the using
command or the DE.

§644.541 Award of contract.

(a) Opening of bids. All bids shall be
opened and publicly disclosed by a duly
authorized representative of the re-
sponsible DE at the time and place
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stated in the Invitation and advertise-
ments.

(b) Award and notice to bidders. Award
shall be made with reasonable prompt-
ness by notice to the responsible bidder
whose bid, conforming to the Invita-
tion for Bids, will be most advan-
tageous to the Government, price and
other factors considered, provided that
any or all bids may be rejected when it
is in the public interest to do so. When
an award is made, unsuccessful bidders
should be notified promptly and their
earnest money deposits returned.

(c) Equal offers. Equal offers mean
two or more offers that are equal in all
respects taking into consideration the
best interests of the Government.
When equal acceptable offers are re-
ceived, award shall be made by a draw-
ing by lot limited to the equal accept-
able offers received (See also §644.542.)

(d) Public auction. When authorized
by GSA, sales of surplus property may
be made through contract auctioneers.
Consideration should be given to auc-
tion sales when there is likely to be
considerable interest in the property.
GSA Regional Offices have had experi-
ence with actions, maintain lists of
qualified auctioneers, are in a position
to give other advice and assistance,
and may authorize auction sales on be-
half of GSA, pursuant to FPMR 101-
47.304-7. Auctioneers retained under
contract shall be required to publicly
advertise for bids in accordance with
applicable provisions of that regula-
tion. The prior approval of DAEN-REM
will be obtained before auction sales
are undertaken.

§644.542 Application of
laws.

The Federal Property Act provides
that real property and related personal
property with an aggregate total cost
of $1,000,000 or more (or personal prop-
erty with an acquisition cost of
$3,000,000 or more) or patents, proc-
esses, techniques, or inventions, re-
gardless of cost, shall not be disposed
of to any private interest until the ad-
vice of the Attorney General has been
received as to whether the proposed
disposal would tend to create or main-
tain a situation inconsistent with the
anti-trust laws. Prior to obligating the
Government on any such disposal, Di-

anti-trust
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vision Engineers will furnish DAEN-
REM information on the probable
terms and conditions of the sale.
DAEN-REM will use the information as
the basis for a request to the Attorney
General for advice. Under the provision
cited, the Attorney General is allowed
up to 60 days to furnish the advice re-
quested. The Federal Property Manage-
ment Regulation, §101-47.301.2 provides
guidance on the information to be fur-
nished. Where indentical bids in excess
of the $2,500 are received, FPMR 101-
47.304-8 provides for a report to the De-
partment of Justice. Section 101-47.304—
8 provides guidance for such reports to
be addressed to the Attorney General,
WASH, DC, 20530.

§644.543 Determination of acceptable
offers after advertising.

(a) Generally an acceptable offer is
one which:

(1) Is submitted by a responsible bid-
der.

(2) Conforms to the Invitation for
Bids.

(3) Equals or exceeds the appraised
fair market value of the property.

(4) Was independently arrived at in
open competition.

(b) A formal appraisal is not required
where real property components:

(1) Are to be offered on a competitive
sale basis that will adequately test the
market.

(2) Are at the same location and are
to be sold under a single advertise-
ment.

(3) Have a total estimated fair mar-
ket value of $10,000 or less for all prop-
erty to be sold.

The determination as to necessity for a
formal appraisal because of the $10,000
limitation may be made by an experi-
enced real estate employee who need
not be a real estate appraiser. This de-
termination may be in the form of a
simple written statement that in the
judgment of the signer the property is
not considered to exceed $10,000 in
value. In these cases, awards will be
supported by a determination by the
DE that the market was adequately
tested, and the price bid reasonable.
For the purpose of records and reports,
the sale price will be recorded as the
fair market value. If it appears the
market was not adequately tested, bids
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will be rejected and the property re-
advertised, or, if time does not permit
readvertising, a sale may be con-
summated using the procedure pro-
vided in paragraphs (d) and (e) of this
section.

(c) All land, irrespective of estimated
value, and all other real property and
components with an estimated value in
excess of $10,000 will be appraised.
Where an acceptable offer, as defined in
paragraphs (a) and (b) of this section, is
not received for such property as a re-
sult of public advertising, it will be re-
advertised unless the responsible DE
determines, based upon written find-
ings which shall be preserved as part of
the permanent file, that further public
advertising will serve no useful pur-
pose.

(d) Where no acceptable bid is re-
ceived as a result of the second adver-
tising, or a determination was made
that further advertising would serve no
useful purpose or is not feasible, the
DE may negotiate a sale at the highest
price obtainable, provided:

(1) All bids are first rejected.

(2) The total of the appraised value
for all property included in any single
sales contract does not exceed $1,000.

(3) All past bidders, on any of the
items, and any other known interested
parties are afforded a fair opportunity
to participate in the negotiations.

(4) The sale price is in excess of the
highest bid received as a result of ad-
vertising.

(5) In his opinion the price is reason-
able.

(e) Where the appraised or estimated
value of all items to be included in a
single sales contract exceeds $1,000, and
no acceptable bid is received, the high
bidder may at the discretion of the DE
be given a reasonable period, not to ex-
ceed five working days, to increase his
bid. At the same time all other bids
shall be rejected and bid deposits re-
turned. If the high bidder increases his
offer to an amount equal to the total
appraised or estimated value of the
items involved, the DE may consum-
mate the sale. All other cases will be
forwarded to DAEN-REM together with
an opinion as to whether the market
was adequately tested and the highest
price offered is reasonable, and with
recommendations as to the course of

§644.544

action to be followed. If a negotiated
sale to other than the highest bidder is
recommended, information for prepara-
tion of a report to the Government Op-
erations Committees of Congress will
be included, as required in paragraph
(c)(2) of §644.544.

§644.544 Negotiated sales.

(a) To private parties. Negotiated sales
to private parties are not viewed with
favor. Generally, such negotiated sales
will be approved only where an emer-
gency exists that will not permit ad-
vertising, where advertising would
serve no useful purpose, or where a ne-
gotiated sale is in the best interest of
the Government. Emergencies which
justify sales without advertising do not
ordinarily justify sales without com-
petition. Instances are rare where the
emergency is such that time does not
permit the oral solicitation of
quotations from more than one source.
In any sales which are made without
benefit of advertising, competition by
informal solicitation and quotation
will be obtained to the maximum ex-
tent feasible under the circumstances.
Such sales should be negotiated at the
best terms obtainable and at not less
than the appraised fair market value.

(b) To eligible agencies. (1) Acts of
Congress listed in the Federal Property
Management Regulation, §101-47.4905
(Il1lustrations), authorize negotiated
sales of surplus real property to states
and other eligible public agencies list-
ed therein. The Acts listed, except sec-
tion 203(c)(3)(H) of the Federal Prop-
erty Act (40 U.S.C. 484(c)(3)(H)), cover
special classifications of property for
specialized use, the most important of
which is disposal of airport property.
The section of the Act cited authorizes
negotiated sales of surplus property to
states, territories, possessions, polit-
ical subdivisions thereof, or tax-sup-
ported agencies thereof, provided the
appraised fair market value of the
property and other satisfactory terms
of disposal are obtained. (The other
Acts listed in §101-47.4905 provide for
disposal subject to conditions of use
but without consideration, or at re-
duced consideration, except power
transmission lines which are sold with-
out conditions but at the appraised fair
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market value.) Notification that sur-
plus property is available for disposal
will be given to eligible public agencies
for all airport property and for any
other property where there is reason to
believe that an eligible public agency
may be interested in the property or
that the property may be adaptable to
the agency’s use (§§644.400 through
644.443).

(2) Title 10, United States Code, Sec-
tion 4682, authorizes the Secretary of
the Army to sell obsolete or excess ma-
terial at fair value to the National
Council of the Boy Scouts of America.
The Judge Advocate General has held
that buildings and other improvements
no longer required by the Department
be sold to that organization at the ap-
praised fair market value.

(c) Authority to negotiate. (1) The DE
is authorized to dispose of land, im-
provements, related personal property
and real property components (includ-
ing standing timber and embedded
sand, gravel, and stone-quarried prod-
ucts in their unmined or natural state)
with an estimated fair market value of
$1,000 or less by negotiated sale with-
out advertising, provided that such ac-
tion is within the purview of para-
graphs (a) and (b) of this section, and
satisfactory terms of disposal can be
obtained. Except as provided in §644.543
and paragraph (b) of §644.544 all sales
are not less than the appraised fair
market value. See paragraph (d) of this
section for requirement for appraisal
by contract.

(2) All other proposals to negotiate
sales without advertising will be sub-
mitted to DAEN-REM for advance ap-
proval. In submitting such proposals,
the nature of the emergency or other
situation justifying the waiver of ad-
vertising will be clearly stated. The
property involved will be adequately
defined, and the appraised fair market
value and proposed price will be set
forth. Negotiated sales of surplus prop-
erty with an appraised value in excess
of $1,000 under provisions of the Fed-
eral Property Act cited in paragraph
(b)(1) of this section, require submis-
sion of an explanatory statement to
the Government Operations Commit-
tees of Congress. Under the FPMR, a
statement must be submitted at least
35 days in advance of each such nego-
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tiated disposal. When required, the DE
will forward a draft of statement to
HQDA (DAEN-REM) for transmittal to
GSA for submission to the Committees.

(d) Appraisal by contract. Pursuant to
Federal Property Management Regula-
tion, §101-47.304-9(b), where sales are to
be negotiated under the authority pro-
vided by paragraphs (a) and (b) of this
section, a contract appraisal should be
obtained provided that the cost of such
a contract would not be out of propor-
tion to the recoverable value of the
property and is in the best interest of
the Government. If such is not the
case, the head of the disposal agency,
or his designee, may authorize any
other appropriate method to obtain an
estimate of fair market value. Re-
quests for waiver will be forwarded to
DAEN-REM.

(e) Record to justify waiver of adver-
tising. (1) A written justification for ne-
gotiated sales made under the author-
ity of these instructions will be pre-
pared and filed by the DE with the
record of disposal in each case. A copy
of Standard Form 1036 may be used for
this purpose.

(2) Except for those cases covered by
paragraph (b) of this section, the na-
ture of the emergency compelling
waiver of advertising, the reason why
it was considered that advertising
would serve no useful purpose, or why
the negotiated sale was considered to
be in the best interest of the Govern-
ment, will be clearly stated. In cases
where an explanatory statement is
transmitted to the Committees on Gov-
ernment Operations, a copy of that
statement will be furnished the appro-
priate GSA Regional Office and filed
with the record of the case as the re-
quired documentation of justification
for waiver of advertising. DAEN-REM
will make available to the DE nec-
essary copies of such statements for fil-
ing or distribution.

§644.545 Form of invitation for bids
and contract of sale.

Sale contract forms will be prepared
by the DE conducting the sale. ENG
Form 571-R, Invitation for Bids, Bid
and Acceptance, Sale of Surplus Real
Property will be used as a guide in
sales of bare land or improved land and
related personal property. ENG Form
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1038-R, Invitation for Bids, Bid and Ac-
ceptance, Sale and Removal of Build-
ings (or other Real Estate Improve-
ments), will be used as a guide in sales
of buildings and other improvements
for removal from the site. These forms
are designed for use in normal sales of
land and real estate improvements pur-
suant to existing delegations of author-
ity. The DE is authorized to change the
formats, to rearrange the sequence of
paragraphs, and to add or to delete
paragraphs in whole or part, as local
circumstances require, but no sub-
stantive departure from the forms is
authorized without prior specific ap-
proval of DAEN-REM. Whenever a sale
is to be conducted pursuant to a special
delegation of authority, and whenever
the circumstances of a sale are such as
to render use of these forms inappro-
priate, a form will be devised by the DE
to meet the requirements of the par-
ticular sale involved, and forwarded to
DAEN-REM for approval. Suggested
additional provisions and conditions
for use in the sale of standing timber
are contained in ENG Form 2140-R,
Supplement to Standard Form 114 for
use in Timber Sales Contract. In pre-
paring sale contract forms, the fol-
lowing instructions will be followed:

(a) A definite date and time will be
set for the opening of bids.

(b) Bids will be prepared in quadru-
plicate, all copies to be signed by the
bidder.

(¢c) The Invitation for Bids will re-
quire each bidder to submit with his
bid a certified check, cashier’s check,
traveler’s check, or United States post-
al money order drawn to the order of
the ‘“‘Treasurer of the United States”
for at least 20 percent of the bid. When
the cash bid may be a small part of the
total consideration (where such dis-
mantling and restoration is involved),
the DE should set a definite higher
amount as a bid deposit. Also, in such
cases a performance bond, adequate to
discourage breach of contract after
only partial performance, may be re-
quired.

(d) For real property components the
Invitation for Bids will require pay-
ment in full within seven days after
the successful bidder is notified that
his bid is accepted and, in any event,
prior to removal of the property. The
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time specified for completion of pay-
ment for land will depend upon the sum
of money involved.

(e) Bids may be submitted for one or
any number of items. Items or lots of
real property will be offered in such
reasonable quantities as to permit all
bidders, small as well as large, to com-
pete on equal terms. Land, however,
will not be subdivided solely for this
purpose, and in the case of timber sales
or sales of embedded sand, gravel and
stone, it may not be feasible to have
more than one purchaser operating in
the same area. Further, it may not be
to the Government’s interest. Build-
ings will be offered for sale as single
items whenever practicable but sub-
mission of bids covering specified
groups as an item or all of the build-
ings may be permitted if the DE con-
siders such a procedure is in the best
interest of the Government. It may
sometimes be advantageous to divide
the buildings into appropriate groups
and to permit bidding on individual
buildings or on specified groups of
buildings or on the entire lot. When
such bids are permitted, the Invitation
for Bids, ENG Form 1038-R, will be
flagged to inform bidders that lump
sum bids on the entire lot (and speci-
fied groupings, if this procedure is ap-
propriate) may be made but will not be
accepted unless the lump sum bid ex-
ceeds the total of the highest bids re-
ceived on each item (or on the
groupings).

§644.546 Credit.

Payment of the purchase price over
an extended period of time should be
considered only when the price is a
considerable amount, and it may be to
the Government’s interest to extend
credit. Prior to offering property for
sale on an extended payment plan
basis, approval from DAEN-REM will
be obtained. Extension of credit will be
within the limitations of FPMR 101-
47.304—4. Credit cannot be extended, ex-
cept to state or local governments, nor
can any other special condition be ap-
plied, unless provision was made for it
in the Invitation for Bids.
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Granting an extension of time, where
unusual or unforeseeable cir-
cumstances are not present, is con-
trary to the form of the Invitation for
Bids, and amounts to the application of
special conditions not provided for
therein. This violates GSA regulations
and the principles of fair competition.
Adoption of the following guides in the
development and administration of
sales programs will help to avoid un-
justified requests for extensions of
time:

(a) Establishment of realistic periods
for completion of the sales contract.

(b) Necessary and justified extensions
to be authorized subject to posting ad-
ditional bond to insure performance
and payment of adequate consideration
where use of Government land is in-
volved.

(c) Reasonable restrictions on resale
of improvements at the site.

(d) Prohibition against posting adver-
tising signs and storage of salvaged
material on the installation pending
sale to other customers.

§644.548 Abstract of bids.

At the opening of bids, DD Form 1501
or 1501-1 (Abstract of Bids) will be pre-
pared showing all bids received, the
amount for each item, and the total.
The successful bid will be encircled in
red or typed in red.

Extensions of time.

§644.549 Payments.

All payments should be in the form
of cash, cashier’s check, money order,
traveler’s check, draft, or any other
form of payment not subject to stop-
page or revocation. All such checks,
money orders, or drafts should be
drawn to the order of the ‘‘Treasurer of
the United States.”

§644.550 Sale to employees or military
personnel.

The sale of Government real property
will not be made to civilian employees
or military members of the Depart-
ment of Defense (including an agent,
employee or member of the immediate
family of such personnel) whose duties
include any functional or supervisory
responsibility for the disposal of real
property under Army control.
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§644.551 Equal opportunity—sales of
timber, embedded sand, gravel,
stone, and surplus structures.

Consistent with Executive Order
11246 as amended by Executive Order
No. 11375, every Government contract
involving employment shall include
provisions for equal opportunity in em-
ployment, in connection with the per-
formance of work under the contract.
The equal employment opportunity
clause in DAR 7-103.18 will be included
in all contracts and first-tier sub-con-
tracts over $10,000 pertaining to the fol-
lowing real estate actions in the
United States and its possessions, un-
less exempted under the provisions of
DAR 12-805:

(a) Sale of standing timber.

(b) Sale of embedded sand, gravel,
and stone in their natural state.

(c) Sale of surplus structures where
an appreciable amount of dismantling
and site restoration is involved.

§644.552 Statement of contingent or
other fees.

The instructions and procedures con-
tained in section I, part 5, DAR, are ap-
plicable to the sale of Government-
owned real property and will be fol-
lowed. Where applicable the statement
set forth in DAR 1-506 will be included
in Invitation for Bids and Contracts of
Sale and an identical signed statement
will be secured from the prospective
purchaser where the property is to be
sold without advertising for competi-
tive bids. In addition to the statement,
Standard Form 119 (Contractor’s State-
ment of Contingent or Other Fees for
Soliciting or Securing, or Resulting
From Award of Contract) will be com-
pleted where either part of the state-
ment is answered in the affirmative.
The exceptions to the use of the state-
ment and Standard Form 119 are set
forth in DAR 1-506-3 and may apply
generally to real property sales of the
Army, Air Force and non-defense agen-
cies except that the monetary limita-
tion prescribed by DAR 1-506.3 is $1,000
insofar as sales or property of the De-
partment of Energy are concerned.
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§644.553 Preparation and distribution
of sales documents and reports of
sales.

(a) Report of funds received. As funds
are collected from sales, reports will be
prepared promptly. Sales may be al-
lowed to accumulate to permit the
making of fewer reports, but in no case
will they go unreported longer than 48
hours. DD Form 1131 and supporting
papers will be signed by the DE con-
ducting the sale.

(b) Numbering of contracts. The num-
bering of contracts involving the re-
ceipt or expenditure of funds will be in
accordance with ER 1180-1-1 (ECI 30—
203).

(¢c) Documentation and reports of sale.
The DE responsible for the sale will
prepare and retain copies of documents
pertaining to the sale, and will make
required distribution of the following
(see paragraph (d) of this section).

(1) Contract—one signed and two au-
thenticated copies.

(2) DD Form 1501 or 1501C (Abstract
of Bids)—one copy (not required for ne-
gotiated sales).

(3) DD Form 1131—four copies. All
sales will be listed on DD Form 1131,
extended if necessary. Separate forms
are not required for each contract.
When receipts from more than one con-
tract are reported on one DD Form
1131, all related contracts will be at-
tached to and transmitted with the
form.

(4) Standard Form 1036, Statement
and Certificate of Award, attached to
the original signed contract and the
DE’s copy of each contract, or separate
statement justifying negotiation (para-
graph (e) of §644.544).

(5) Advertisement, if any—two cop-
ies.

(6) Bond, if any—two signed copies.

(d) Distribution of reports of sale—(1)
Military property. The finance officer
will be furnished one authenticated
copy of the contract and four executed
copies of DD Form 1131, together with
funds collected. The finance officer will
retain the contract, funds, and one
copy of DD Form 1131, and will receipt
and return to the responsible DE three
copies of DD Form 1131.

(2) Civil works property. The finance
officer will be furnished four executed
copies of DD Form 1131, together with

§644.559

funds collected, an authenticated copy
of each contract, Standard Form 1036
or a statement justifying negotiation,
copy of advertisement, if any, and
original signed bond, if any. Three cop-
ies of DD Form 1131 (Cash Collection
Voucher) will be receipted and returned
to the DE.

§644.554 Insurance against loss or
damages to buildings and improve-
ments by fire or acts of God.

The Department does not carry prop-
erty insurance of any nature. Vendees,
however, may be advised as to their li-
ability for certain losses and that in-
surance protection against such risks
is optional. Under the FPMR, the vend-
ee must provide insurance to protect
the United States when credit is ex-
tended (§101-47.304-4(f)).

§§ 644.555-644.557 [Reserved]

INSPECTIONS T'O INSURE COMPLIANCE
WITH DISPOSAL CONDITIONS

§644.558 Properties requiring compli-
ance inspections.

The principal properties conveyed
which require inspections are for the
training of civilian components of the
Armed Forces. However, other prop-
erties are sometimes conveyed under
special acts of Congress subject to con-
ditions required by the authorizing act.
These properties will also be inspected
for compliance with such conditions.

§644.559 Civilian component training
facilities.

(a) Authority. Under the provisions of
the Surplus Property Act of 1944, as
amended, a number of surplus real
properties of the United States cer-
tified by the Governor of the state in
which located and by the Secretary of
the Army, Navy or Air Force as the
case was, as being suitable and needed
for use in training and maintaining ci-
vilian components of the Armed Forces
under their respective jurisdictions,
were conveyed by the Administrator of
the War Assets Administration or by
the General Services Administration to
states, their political subdivisions or
tax-supported instrumentalities for
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such purposes. These conveyances con-
tained a number of covenants, condi-
tions, restrictions and reservations, de-
signed to insure the use and mainte-
nance of the property and appur-
tenances for the purpose for which con-
veyed and otherwise to protect the in-
terest of the United States. The Sec-
retary of Defense is authorized by (40
U.S.C. 484(k)(4)(d)) to:

(1) Determine and enforce compliance
with the terms, conditions, reserva-
tions and restrictions contained in any
instrument by which such transfer was
made;

(2) Reform, correct, or amend any
such instrument by the execution of a
corrective, reformative, or amendatory
instrument where necessary to correct
such instrument or to conform such
transfer to the requirements of applica-
ble law; and

(3) Grant releases from any of the
terms, conditions, reservations and re-
strictions contained in, and convey,
quitclaim, or release to the transferee
or other eligible user any right or in-
terest reserved to the United States by
any instrument by which such transfer
was made, if he determines that the
property so transferred no longer
serves the purpose for which it was
transferred, or that such release, con-
veyance, or quitclaim deed will not
prevent accomplishment of the purpose
for which such property was trans-
ferred: Provided, that any such release,
conveyance, or quitclaim deed may be
granted on, or made subject to, such
terms and conditions as he shall deem
necessary to protect or advance the in-
terest of the United States.

(b) Authority delegated. The authority
vested in the Secretary of Defense
under the Act cited in paragraph (a) of
this section has been redelegated to the
Secretary of the Army and the Sec-
retary of the Air Force, respectively
(Department of Defense Directive
5100.10, dated 16 March 1972).

§644.560 Inspections of civilian com-
ponent training facilities and other
properties conveyed subject to con-
ditions.

The DE, within whose areas of mili-
tary real estate operations are located
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the facilities conveyed under the au-
thority mentioned in §644.559, will
make physical inspections thereof for
the purpose of determining compliance
with the terms of the conveyance. Any
evidence of noncompliance should be
reported to DAEN-REM in order that
appropriate recommendations may be
made to the respective Secretary for
corrective action. A detailed statement
of the facts and recommendations of
the DE should be included in the re-
port. Inspections should be scheduled
and integrated with outlease compli-
ance inspection itineraries in the inter-
est of economy. This requirement for
inspections extends to properties con-
veyed by the Secretary of the Army or
Air Force under special legislation,
where the deed of conveyance imposes
conditions on future use of the land.
These inspections need not be made an-
nually but frequently enough so that
the DE is assured that the conditions
are being observed, and at least every
three years. Compliance with condi-
tions in deeds for property conveyed
for airport purposes under 49 U.S.C.
1723 and 50 App. U.S.C. 1622g is the re-
sponsibility of the Secretary of Trans-
portation; for property conveyed for
purposes of health and education, the
Secretary of Health, Education, and
Welfare or its successor agencies (40
U.S.C. 484(k)(4)). The Commander, U.S.
Army Materiel Development and Read-
iness Command, is responsible for com-
pliance with the National Security
Clause, and similar conditions, in deeds
conveying industrial properties.

§644.561 Inspections of civil works
properties.

Disposal of real estate interests
which impose restrictions on the use of
the land, or reserve an estate in the
land, will be inspected for compliance
on an annual or other reasonable basis
to assure compliance.

PARTS 645-649 [RESERVED]
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