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deposited with a declaration of taking 
in order that landowners may receive 
either partial or total payment as soon 
as possible. 

(a) Distribution. Partial or total dis-
tribution may be made upon a showing 
to the court that the claimant is the 
proper person to receive the money on 
deposit (40 U.S.C. 258a). An examina-
tion of the title evidence by the United 
States Attorney, together with a phys-
ical inspection of the premises, is usu-
ally sufficient to enable the United 
States Attorney to ascertain the prop-
er claimants so that he may consent to 
the entry of an order of distribution. 
Distribution may be made without 
prejudice to the owner’s right to con-
test for a higher award than the sum 
deposited by the United States. 

(b) Inspection and title evidence. As 
soon as a condemnation proceeding is 
filed, a physical inspection of the 
premises will be made and the United 
States Attorney will be furnished the 
following: 

(1) ENG Form 798, Certificate of In-
spection and Possession, or such other 
similar form as may be requested. 

(2) ENG Form 1567, Report on Vaca-
tion of Property. 

(3) Title evidence and all available 
curative material covering the tracts 
of land included in the declaration of 
taking. 

(4) Copies of all offers to Sell, leases, 
relocation agreements, etc., which are 
pertinent to the case and would be use-
ful in making distribution. 

(c) Reservations. If the landowners are 
to be permitted to remove crops, tim-
ber, buildings or other improvements 
from land acquired in the declaration 
of taking (by approval of the Division 
or District Engineer), a stipulation for 
reservation of these items may be ob-
tained at this time. The stipulation 
should be in a form acceptable to the 
United States Attorney, should specify 
the date on or before which the re-
served items are to be removed, and 
should provide that if the reserved 
items are not removed on or before said 
date, the right of removal shall termi-
nate automatically and the United 
States shall have a good and indefea-
sible title to these items without fur-
ther notice. The consideration to the 
Government for the reservation will be 

in an amount not less than the ap-
praised value of the crops, or not less 
than the appraised salvage value of the 
timber, buildings or other improve-
ments which are reserved, and the stip-
ulation should provide that such 
amount shall be deducted from the 
amount of the final award. 

(d) Continuation of title evidence. A 
continuation of the existing title evi-
dence will be obtained to include a 
search of the records to a date subse-
quent to the date of filing of the Notice 
of Lis Pendens, the Judgment on Dec-
laration of Taking, or the filing of the 
complaint in those states where such 
filing constitutes notice. The addi-
tional title evidence will be furnished 
to the United States Attorney as soon 
as possible after filing of the case. 

§ 644.117 Procedure prior to trial. 

(a) General. After filing of condemna-
tion proceedings, the Division or Dis-
trict Engineer will maintain close liai-
son with the United States Attorneys 
and will render all possible assistance 
to the United States Attorneys in ne-
gotiating settlements, preparing cases 
for trial, and in conducting such trials. 
When the Division or District Engineer 
is informed that a case has been set for 
trial involving an unusual or novel 
issue of fact or law, or where the Gov-
ernment testimony will be $100,000 or 
more, he will promptly furnish this in-
formation to DAEN-REA-C. In addi-
tion, the Division or District Engineer 
should: 

(1) In coordination with the United 
States Attorney, conduct discussions 
for settlement with landowners and 
other interested parties defendant. 
When a satisfactory agreement has 
been reached, an executed stipulation 
in a form satisfactory to the United 
States Attorney will be obtained. A 
suggested form of stipulation as to just 
compensation is contained in Figure 5– 
8 in ER 405–1–12. In this connection, the 
closest cooperation and collaboration 
must exist between representatives of 
the Department of the Army and the 
Department of Justice; no settlement 
negotiations should be conducted by 
Corps personnel without the knowledge 
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and consent of the United States At-
torney. If the property owner is unwill-
ing to execute a stipulation until as-
sured that the amount of the settle-
ment will be accepted by the Govern-
ment, formal execution of the stipula-
tion may, in such instances, be de-
layed. However, the offer will be proc-
essed in accordance with the applicable 
provisions of paragraph (b) of this sec-
tion. 

(2) Furnish maps, photographs and 
other necessary exhibits for trial. 

(3) Assist in preparing expert wit-
nesses for trial. 

(4) Take necessary action to assure 
the presence of witnesses at the trial. 
District personnel who qualify as ex-
pert witnesses will be made available. 

(5) Be represented at the trial by an 
attorney thoroughly familiar with Fed-
eral court procedures, condemnation 
law, and the details of the project af-
fected by the condemnation pro-
ceedings. 

(b) Stipulated settlements. (1) Where 
the amount of the stipulation obtained 
in accordance with paragraph (a)(1) of 
this section does not exceed the high, 
approved appraisal prepared by an ap-
praiser employed by, or under contract 
with, the Corps of Engineers, and the 
proposed settlement will completely 
dispose of the issue of compensation for 
all interests acquired in the tract in 
the proceeding, approval of the settle-
ment will be recommended by the Divi-
sion or District Engineer or the Chief 
of the Real Estate Division directly to 
the United States Attorney. The Divi-
sion or District Engineer will inform 
DAEN-REA-C of the action taken, ei-
ther by sending a copy of the letter ad-
dressed to the United States Attorney 
of by separate correspondence. 

(2) Where the total settlement for all 
interests acquired in a given tract does 
not exceed $40,000 and the proposed set-
tlement will completely dispose of the 
issue of compensation for all interests 
acquired in the tract in the proceeding, 
Division and District Engineers and 
the Chiefs of the Real Estate Divisions 
are also authorized to recommend ap-
proval of settlements directly to the 
United States Attorney. In leasehold 
condemnation cases the monetary lim-
itation includes the full lease term and 
not merely the per annum rental. 

DAEN-REA-C will be informed of the 
action taken in the same manner as in 
paragraph (b)(1) of this section. Even 
though the total settlement for all in-
terests acquired in a given tract does 
not exceed $40,000, the proposed settle-
ment will be submitted to DAEN-REA- 
C for consideration in the following in-
stances: 

(i) If the United States Attorney and 
the Division or District Engineer can-
not agree as to whether a particular 
settlement should be consummated. 

(ii) If the stipulation involves a novel 
issue of law or question of policy which 
would adversely affect the disposition 
of other tracts in a project. 

(iii) If revestment of any land or in-
terests therein or change in estate is 
involved. 

(3) All proposed settlements not cov-
ered by paragraphs (b) (1) and (2) of this 
section will be forwarded to DAEN- 
REA-C, together with specific rec-
ommendations of the Division and Dis-
trict Engineers and a full statement of 
the facts. Three copies of the signed 
stipulation will be forwarded to DAEN- 
REA-C with the report in those situa-
tions where the stipulation contains 
any unusual conditions or terms. The 
report should contain the following: 

(i) The amount of the deposit and the 
amount of the proposed settlement. 

(ii) The amounts and dates of all 
Government appraisals. Where the De-
partment of Justice appraisal is sub-
stantially above or below the Corps of 
Engineers’ appraisals, the Division and 
District reviewing appraisers should 
carefully examine the appraisals and 
ascertain whether the facts in the case 
and the appraisal techniques have been 
consistently applied, and should pre-
pare a comparative analysis. 

(iii) The appraisal valuations by the 
property owners, their appraisers, or 
other witnesses who may testify for 
the owners, if such can be ascertained. 

(iv) A statement of the recommenda-
tion of the United States Attorney as 
to the proposed settlement. 

(v) Such other matters as should be 
considered by the Chief of Engineers in 
determining whether the proposed set-
tlement is satisfactory; e.g., any pat-
tern of awards which has been estab-
lished as the result of other trials con-
cerning land at the same project, or in 
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the same Federal judicial district, dis-
position of any accepted Offer to Sell, 
any unusual legal or factual issues in-
volved, any unusual factors which 
would increase the hazard of pro-
ceeding to trial, or the anticipated ef-
fect of the settlement on remaining ac-
quisition in the project. 

(vi) Whether or not funds are avail-
able to satisfy any deficiency. 

(vii) The report should contain the 
required information in tabulated 
form. For each item the statement 
should be short and concise; lengthy 
reports are not required. 

(4) A copy of the report and rec-
ommendation sent to the Chief of Engi-
neers will be immediately transmitted 
to the United States Attorney. If the 
settlement is satisfactory, the Chief of 
Engineers will forward a letter of ap-
proval to the Department of Justice, 
recommending that the stipulation be 
approved, filed and judgment entered 
thereon. A copy of the letter of ap-
proval will be sent to the Division or 
District Engineer. Receipt of such copy 
is authority to satisfy the judgment 
when entered, provided funds are avail-
able. 

(5) If a stipulation is obtained by a 
United States Attorney in excess of 
their authority, they will forward the 
proposed settlement to the Department 
of Justice. Simultaneously, in accord-
ance with procedures agreed upon by 
the Chief of Engineers and the Depart-
ment of Justice, the United States At-
torney will transmit copies of the 
transmittal letter and of the proposed 
stipulation to the Division or District. 
The Division or District Engineer will 
immediately forward the letter out-
lined in paragraph (b)(3) of this section 
to the Chief of Engineers. 

(6) All settlements negotiated for in-
terests acquired in condemnation pro-
ceedings will be inclusive of interest 
and will include all claims of any na-
ture arising as a result of the taking of 
the estate recited in the complaint or 
declaration of taking, with the excep-
tion of benefits to which the landowner 
may be entitled under Pub. L. 91–646 (84 
Stat. 1894). In lease-hold condemnation 
cases, all proposed settlements should 
include not only an agreement as to 
compensation for the period of the 
leasehold but also an agreement as to 

any and all claims arising from res-
toration of the premises, if known 
(§ 644.121(b)). 

(7) Where surface and subsurface in-
terests are acquired in a single con-
demnation proceeding, it is desirable 
to settle by stipulation, or to go to 
trial, on the ‘‘unit’’ basis. Many United 
States Attorneys insists on this course 
of action. However, Division or District 
Engineer should cooperate with United 
States Attorneys who wish to nego-
tiate for stipulated settlements which 
may not include all of the interests ac-
quired in a given proceeding as to a 
specific tract or tracts, provided ap-
praisal reports have been prepared in 
such a manner as to make the ap-
praised value of the several interests 
ascertainable. 

(8) If an offer of settlement is not in-
tended to include the full interest 
which was condemned in a particular 
tract, the letter transmitting the set-
tlement offer will specifically identify 
the interests included in the settle-
ment, the interests which remain un-
settled, and the amount of estimated 
compensation remaining on deposit for 
the unsettled interests. The amounts 
remaining on deposit for the unsettled 
interests should be the appraised valu-
ation of such interests. 

(9) Landowners will be advised during 
negotiations for settlement that offers 
to settle are not binding on the United 
States until accepted by a duly author-
ized representative of the Department 
of Justice. 

(10) In cases where tracts which are 
covered by accepted Offers to Sell are 
acquired by declaration of taking be-
cause of title defects or the failure of 
the landowner to carry out the terms 
of the Offer to Sell, the United States 
Attorney will be informed by letter and 
furnished copies of the Offer to Sell. 
The consideration contained in the 
Offer to Sell is considered binding upon 
the landowner despite the fact that 
condemnation is used to acquire title 
to the land. No settlement will be ap-
proved by the Division or District En-
gineer in an amount exceeding the 
amount contained in the Offer to Sell 
unless the Offer has been set aside by 
court order. Reports submitted in ac-
cordance with paragraph (b)(3) of this 
section will contain a statement as to 
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the status of any Offer to Sell which 
may have been accepted. 

(c) Appraisal review. Land and Nat-
ural Resources Division Directive No. 
11–68, dated 22 November 1968, provides 
that where two or more appraisals for 
a particular property have a valuation 
spread in excess of 10 percent of the 
high appraisal figure, the United 
States Attorney should submit such 
appraisals to the local representative 
of the Corps for approval. Every effort 
should be taken to see that this policy 
is followed so that the Corps has full 
knowledge of the appraisal reports on 
which settlement negotiations or trial 
preparation is based. In those instances 
where the United States Attorney and 
the Division or District Engineer can-
not agree as to whether an appraisal or 
appraiser should be used at trial or in 
connection with settlement negotia-
tions, copies of all appraisals, together 
with the analysis of the reviewing ap-
praiser, should be submitted to HQDA 
(DAEN-REE) WASH DC 20314 for fur-
ther consideration and possible discus-
sion with the Department of Justice. 

§ 644.118 Awards. 
(a) Approval by Division or District. Di-

vision or District Engineers and the 
Chiefs of the Real Estate Divisions 
have been authorized to approve court 
awards (including jury or commission 
awards) where such awards do not ex-
ceed the highest testimony presented 
at the trial by a qualified appraiser em-
ployed by the Government. In such 
cases, the United States Attorney will 
be notified that the award is approved 
and the Chief of Engineers will be noti-
fied of such action. 

(b) Approval by Chief of Engineers. (1) 
If the award is in excess of the highest 
testimony presented at the trial by a 
qualified appraiser employed by the 
Government, or involves a matter of a 
doubtful or controversial nature, a re-
port concerning the trial will be for-
warded by the Division or District En-
gineer to DAEN-REA-C. The report 
should contain, but not be limited to, 
the following information: 

(i) The amount of the verdict or 
award. 

(ii) The appraisal valuations given in 
testimony by all witnesses, including 
any pertinent comments on the effec-

tiveness of the witnesses, as appro-
priate. 

(iii) A statement of the recommenda-
tions of the United States Attorney as 
to the acceptance of the verdict or 
award, if available without causing a 
delay in submittal of the report. 

(iv) Where the trial concerned less 
than all interests acquired in a given 
tract, the report should state the pre-
cise interests adjudicated at the trial, 
the other interests which remain 
unadjudicated, the proposed disposition 
of the unadjudicated interests and the 
amount of the deposit allocated to the 
unadjudicated interests. 

(v) Whether or not funds are avail-
able to satisfy any deficiency plus in-
terest. 

(2) Long narrative reports of the 
events at the trial or hearing are not 
necessary except in unusual cases. A 
brief, but complete, statement of the 
pertinent facts will be adequate in 
most cases. A form for use in connec-
tion with submission of trial reports is 
included in Figure 5–9 in ER 405–1–12; 
however, it is not intended that this 
form constitute the entire report. 
Where the case was tried by a Commis-
sion, copies of the Commissioners’ Re-
port will be submitted with each copy 
of the trial report. Close liaison must 
be maintained with the United States 
Attorney’s Office in order that these 
reports will be received promptly after 
they are filed in the case. 

(3) The report outlined above should 
be accompanied by the recommenda-
tion of the Division or District Engi-
neer as to what action should be taken 
with respect to the Commissioner’s Re-
port, court award or jury verdict. This 
recommendation should include a dis-
cussion of any matters which should be 
considered by the Chief of Engineers in 
determining whether the award is sat-
isfactory, e.g., the history of past 
awards at this project or in the same 
judicial district, the basis used by the 
commission in arriving at its deter-
mination of value, whether enhance-
ment from the project or a second tak-
ing was an issue, the disposition of any 
accepted Offer to Sell on any tract in-
volved in the trial, etc. (The basis of 
findings of value to be included in the 
report of a commission appointed 
under Rule 71A(h) was considered by 
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