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when it intends to surrender the prem-
ises at the expiration of the lease. How-
ever, the lessor should be informed, as 
far in advance as possible, of the De-
partment’s intention to vacate, in 
order that he may plan for a new ten-
ant for other use of the premises. 
Where a lease provides for a continuing 
renewal without notice, the DE will as-
certain in advance of the beginning of 
each fiscal year whether the using 
service has need during the next fiscal 
year for the premises. When the prem-
ises are no longer required, a notice of 
termination will be served in accord-
ance with the terms of the lease. In the 
event the lease does not provide for 
termination by the Government, but 
the lessor will consent to termination, 
either in its entirety or partially, a 
supplemental agreement should be en-
tered into to terminate or amend the 
lease as of the date the premises will be 
vacated, Government improvements re-
moved, and restoration completed. 

(a) Forms of Notice of Termination. 
Where leases provide for restoration, 
Notice of Cancellation (Restoration) 
will be prepared in sextuplet in accord-
ance with Figure 11–11 in ER 405–1–12. 
Notice of Cancellation, Figure 11–12 in 
ER 405–1–12, will be used for leases 
which do not provide for restoration or 
for leases where written notice requir-
ing restoration has been submitted by 
the lessor prior to termination. Notice 
of termination will be prepared on the 
letterhead of the DE concerned, who 
will assign his own form-letter number. 

(b) Manner of serving Notice of Can-
cellation. The Notice of Termination 
must conform to requirements of state 
law, and will, whenever possible, be 
served personally upon the lessor. In 
some states, to be legally effective per-
sonal service is mandatory, unless ex-
pressly waived. The lessor will be re-
quested to execute the acknowledg-
ment of receipt of notice on the form. 
Where the service is effected by reg-
istered or certified mail, a return re-
ceipt will be requested and a sufficient 
number of days (in addition to the stip-
ulated period of notice) will be allowed 
for transmission and receipt of notice. 
The return receipt properly signed will 
be evidence that full notice required by 
the lease has been given. Should the 
owner refuse or fail to acknowledge re-

ceipt of the notice, the officer serving 
the notice will so certify thereon, giv-
ing the date and method of service. In 
the case of an absentee lessor, where 
time will not permit use of certified or 
registered mail for effecting service, 
notice will be given by telegram to be 
delivered, not telephoned, to the ad-
dressee. In the case of notice by per-
sonal service, any available Army fa-
cility or personnel in the lessor’s local-
ity may be used. 

(c) Distribution of Notice of Termi-
nation. The original notice of termi-
nation will be delivered to the lessor; 
one copy to the finance and accounting 
officer who pays the rental; one copy to 
the using service; and one copy to the 
DE office files. 

§ 644.446 Vacation and protection of 
premises. 

The DE will take action to insure 
that the premises are vacated by the 
using service on or before the date 
specified in the termination notice (or 
the date of expiration of the lease 
where formal notice is not required), 
and will assure provision is made by ei-
ther the using service or the DE, as ap-
propriate, for proper protection of the 
property pending the transfer of cus-
tody to the lessor pursuant to §§ 644.368 
through 644.375 and AR 405–90. 

§ 644.447 Joint survey of premises. 

(a) When required. As soon as prac-
tical after restoration is requested by 
the lessor, a terminal condition report 
to reflect the condition of the leased 
property as of the termination of the 
lease, and a terminal survey to deter-
mine the extent of restoration re-
quired, if any, will be prepared. The 
lessor will be invited to have his esti-
mators accompany the survey party. 
The lessor’s estimates of restoration 
costs should be obtained promptly, and 
included in the terminal survey for 
purposes of comparison in accordance 
with paragraph (c) of § 644.454. Survey 
and condition reports will not be lim-
ited to items for which the lessor spe-
cifically requests restoration, but will 
include all items which the DE deter-
mines should be restored in order to 
fulfill the Government’s obligation 
under the lease. 

VerDate Nov<24>2008 11:25 Aug 13, 2009 Jkt 217127 PO 00000 Frm 00281 Fmt 8010 Sfmt 8010 Y:\SGML\217127.XXX 217127cp
ric

e-
se

w
el

l o
n 

D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



272 

32 CFR Ch. V (7–1–09 Edition) § 644.448 

(b) Contents. The report will show, in 
detail, the work items necessary to 
place the premises in as good a condi-
tion as they were at the time they were 
taken over by the Government, as dis-
closed by the survey and condition re-
port made at that time, reasonable and 
ordinary wear and tear, damages by 
the elements, or circumstances over 
which the Government has no control, 
excepted. 

(c) Housing leases. The tenant of 
leased housing is personally respon-
sible for damage to the property, be-
yond reasonable and ordinary wear and 
tear, resulting from his acts, the acts 
of members of his family, his invitees 
and licensees. Restoration of leased 
housing therefor should be coordinated 
with the using service to minimize pay-
ments for repairs which are the obliga-
tion of the Government’s tenant. 

§ 644.448 Limits on government obliga-
tion to restore. 

The standard lease forms may pro-
vide that the Government will, if stipu-
lated notice is given by the lessor, re-
store the premises to as good a condi-
tion as they were in at the time of en-
tering into possession, reasonable and 
ordinary wear and tear, and damages 
by the elements, or circumstances over 
which the Government has no control, 
excepted. This requirement is subject 
to certain limitations. 

(a) Restoration not to exceed fee simple 
value. The cost of restoration, or set-
tlement in lieu thereof, will not exceed 
the fee simple value of the property re-
stored to the condition that existed at 
time of entering into possession, rea-
sonable and ordinary wear and tear, 
and damages by the elements, or cir-
cumstances over which the Govern-
ment has no control, excepted. The 
valuation should be fixed as of the time 
of termination of the lease. 

(b) Where estimated cost of restoration 
exceeds diminution in value. When it ap-
pears that the estimated cost of res-
toration substantially exceeds the dim-
inution in the value of the premises, 
occasioned by the Government’s use 
and the damage therefrom, an ap-
praisal will be made of the present 
value of the property in its unrestored 
condition and a separate appraisal will 
be made of the present value of the 

property, assuming restoration is ac-
complished as provided in the lease. 
The difference between the unrestored 
and restored value, as determined by 
comparison of the appraisals will be 
the amount of diminution in the value 
of the lessor’s property and will be the 
maximum amount of the restoration 
obligation. As to the measure of dam-
ages to be used in establishing the Gov-
ernment’s restoration obligation under 
leases which contain the standard res-
toration provision, the Comptroller 
General decided that, 

This office would not be warranted in con-
cluding that any greater amount could be le-
gally expended for restoration or paid to the 
lessor in lieu thereof than the amount by 
which the market value of the premises has 
been diminished 

(28 Comp. Gen 206). As a corollary, res-
toration, or payment in lieu thereof, is 
not authorized where Government im-
provements enhance the value of the 
property. Representatives of the Gen-
eral Accounting Office have advised in-
formally that it is not the intention to 
have appraisals made of the before and 
after value in each instance and that 
the lack of such appraisals will not be 
the cause for questioning a restoration 
settlement. It is considered, however, 
that where the estimated cost of res-
toration is a substantial amount in 
comparison with the value of the prop-
erty covered by the lease, such apprais-
als should be made. Obviously, how-
ever, it would not be to the Govern-
ment’s advantage to make appraisals 
where the estimated restoration cost is 
small. 

§ 644.449 Requirement for notice by 
lessor. 

Ordinarily, notification by the lessor 
of his intention to require restoration 
of the premises is, when required by 
the terms of the lease, a condition 
precedent to any obligation on the part 
of the Government to restore and is a 
vested contract right which no part of 
the Government has authority to give 
away or surrender (16 Comp. Gen 92; 
Simpson vs. United States, 172 U.S. 372; 
United States vs. American Sales 
Corp., 27 F. 2d 389, affirmed in 32 F. 2d 
141, certiorari denied, 280 U.S. 574; Pac. 
Hardware Co. vs. United States, 49 Ct. 
CL 327, 335). However, it has been held 
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