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from staff offices of the Department of 
the Navy, including, but not limited to 
the General Counsel and the Judge Ad-
vocate General. 

[75 FR 747, Jan. 6, 2010] 

Subpart H—Procedures of Naval 
Discharge Review Board 

§ 724.801 Matters to be considered in 
discharge review. 

In the process of its review of dis-
charges, the NDRB shall examine 
available records and pertinent regula-
tions of the Department of the Navy, 
together with such information as may 
be presented by the applicant and/or 
representative, which will normally in-
clude: 

(a) The application for discharge re-
view; 

(b) Statements, affidavits or docu-
mentation, if any, accompanying the 
application or presented during hear-
ings; 

(c) Testimony, if any, presented dur-
ing hearings; 

(d) Service and health records; 
(e) A brief of pertinent facts ex-

tracted from the service and health 
records, prepared by the NDRB re-
corder. 

§ 724.802 Applicant’s responsibilities. 
(a) Request for change of discharge. An 

applicant may request a change in the 
character of or reason for discharge (or 
both). 

(1) Character of discharge. Block 7 of 
DD Form 293 provides an applicant an 
opportunity to request a specific 
change in character of discharge (for 
example, General Discharge to Honor-
able Discharge; Other than Honorable 
Discharge to General or Honorable Dis-
charge). A person separated on or after 
1 October 1982 while in an entry level 
status may request a change from 
Other Than Honorable Discharge to 
Entry Level Separation. A request for 
review from an applicant who does not 
have an Honorable Discharge will be 
treated as a request for a change to an 
Honorable Discharge unless the appli-
cant requests a specific change to an-
other character of discharge. 

(2) Reason for discharge. Block 7 of DD 
Form 293 provides an applicant an op-

portunity to request a specific change 
in the reason for discharge. If an appli-
cant does not request a specific change 
in the reason for discharge, the NDRB 
will presume that the request for re-
view does not involve a request for 
change in the reason for discharge. 
Under its responsibility to examine the 
propriety and equity of an applicant’s 
discharge, the NDRB will change the 
reason for discharge if such a change is 
warranted. 

(3) The applicant must ensure that 
issues submitted to the NDRB are con-
sistent with the request for change in 
discharge set forth in block 7 of the DD 
Form 293. If an ambiguity is created by 
a difference between and applicant’s 
issue and the request in block 7, the 
NDRB will respond to the issue in the 
context of the action requested in 
block 7. In the case of a personal ap-
pearance hearing, the NDRB will at-
tempt to resolve the ambiguity under 
§ 724.802(c). 

(b) Request for consideration of specific 
issues. An applicant may request the 
Board to consider specific issues which, 
in the opinion of the applicant, form a 
basis for changing the character of or 
reason for discharge, or both. In addi-
tion to the guidance set forth in this 
section, applicants should consult the 
other sections in this manual before 
submitting issues for consideration by 
the Board. 

(1) Submission of issues on DD Form 
293. Issues must be provided to the 
NDRB on DD Form 293 (82 Nov) before 
the NDRB closes the review process for 
deliberation. 

(i) Issues must be clear and specific. An 
issue must be stated clearly and spe-
cifically in order to enable the NDRB 
to understand the nature of the issue 
and its relationship to the applicant’s 
discharge. 

(ii) Separate listing of issues. Each 
issue submitted by an applicant should 
be listed separately. Submission of a 
separate statement for each issue pro-
vides the best means of ensuring that 
the full import of the issue is conveyed 
to the NDRB. 

(iii) Use of DD Form 293. DD Form 293 
provides applicants with a standard 
format for submitting issues to the 
NDRB, and its use: 
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(A) Provides a means for an applicant 
to set forth clearly and specifically 
those matters that, in the option of the 
applicant, provide a basis for changing 
the discharge; 

(B) Assists the NDRB in focusing on 
those matters considered to be impor-
tant by an applicant; 

(C) Assists the NDRB in distin-
guishing between a matter submitted 
by an applicant in the expectation that 
it will be treated as a decisional issue, 
and those matters submitted simply as 
background or supporting materials; 

(D) Provides the applicant with 
greater rights in the event that the ap-
plicant later submits a complaint con-
cerning the decisional document; 

(E) Reduces the potential for dis-
agreement as to the content of an ap-
plicant’s issue. 

(iv) Incorporation by reference. If the 
applicant makes an additional written 
submission, such as a brief, in support 
of the application, the applicant may 
incorporate by reference specific issues 
set forth in the written submission in 
accordance with the guidance on DD 
Form 293. The reference shall be spe-
cific enough for the NDRB to identify 
clearly the matter being submitted as 
an issue. At a minimum, it shall iden-
tify the page, paragraph, and sentence 
incorporated. Because it is to the appli-
cant’s benefit to bring such issues to 
the NDRB’s attention as early as pos-
sible in the review, applicants who sub-
mit a brief are strongly urged to set 
forth all such issues as a separate item 
at the beginning of the brief. If it rea-
sonably appears that the applicant in-
advertently failed expressly to incor-
porate an issue which the applicant 
clearly identifies as an issue to be ad-
dressed by the NDRB, the NDRB shall 
respond to such an issue. (See §§ 724.805 
and 724.806.) 

(v) Effective date of the new Form DD 
293. With respect to applications pend-
ing (before November 1982, the effective 
date of the new DD Form 293), the 
NDRB shall consider issues clearly and 
specifically stated in accordance with 
the rules in effect at the time of sub-
mission. With respect to applications 
received after November 1982, if the ap-
plicant submits an obsolete DD Form 
293, the NDRB shall accept the applica-
tion, but shall provide the applicant 

with a copy of the new form and advise 
the applicant that it will only respond 
to issues submitted on the new form in 
accordance with this instruction. 

(2) Relationship of issues to character of 
or reason for discharge. If the applica-
tion applies to both character of and 
reason for discharge, the applicant is 
encouraged, but not required, to iden-
tify the issue as applying to either the 
character of or the reason for discharge 
(or both). Unless the issue is directed 
at the reason for discharge expressly or 
by necessary implication, the NDRB 
will presume that it applies solely to 
the character of discharge. 

(3) Relationship of issues to the stand-
ards for discharge review. The NDRB re-
views discharges on the basis of issues 
of propriety and equity. The standards 
used by the NDRB are set forth in 
§ 724.804. The applicant is encouraged to 
review those standards before submit-
ting any issue upon which the appli-
cant believes a change in discharge 
should be based. 

(i) Issues concerning the equity of the 
discharge. An issue of equity is a mat-
ter that involves a determination 
whether a discharge should be changed 
under the equity standards of this part. 
This includes any issue, submitted by 
the applicant in accordance with 
§ 724.802(b)(1), that is addressed to the 
discretionary authority of the NDRB. 

(ii) Issues concerning the propriety of a 
discharge. An issue of propriety is a 
matter that involves a determination 
whether a discharge should be changed 
under the propriety standards of this 
part. This includes an applicant’s issue, 
submitted in accordance with 
§ 724.802(b)(1), in which the applicant’s 
position is that the discharge must be 
changed because of an error in the dis-
charge pertaining to a regulation, stat-
ute, constitutional provision, or other 
source of law (including a matter that 
requires a determination whether, 
under the circumstances of the case, 
action by military authorities was ar-
bitrary, capricious, or an abuse of dis-
cretion). Although a numerical ref-
erence to the regulation or other 
sources of law alleged to have been vio-
lated is not necessarily required, the 
context of the regulation or a descrip-
tion of the procedures alleged to have 
been violated normally must be set 
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forth in order to inform the NDRB ade-
quately of the basis for the applicant’s 
position. 

(iii) The applicant’s identification of an 
issue. The applicant is encouraged, but 
not required, to specify that each issue 
pertains to the propriety or the equity 
of the discharge. This will assist the 
NDRB in assessing the relationship of 
the issue to propriety or equity. 

(4) Citation of matter from decisions. 
The primary function of the NDRB in-
volves the exercise of discretion on a 
case-by-case basis. Applicants are not 
required to cite prior decisions as the 
basis for a change in discharge. If the 
applicant wishes to bring the NDRB’s 
attention to a prior decision as back-
ground or illustrative material, the ci-
tation should be placed in a brief or 
other supporting documents. If, how-
ever, it is the applicant’s intention to 
submit an issue that sets forth specific 
principles and facts from a specific 
cited decision, the following require-
ments with respect to applications re-
ceived on or after November 27, 1982 
apply: 

(i) The issue must be set forth or ex-
pressly incorporated in the ‘‘Appli-
cant’s Issue’’ portion of DD Form 293. 

(ii) If an applicant’s issue cites a 
prior decision (of the NDRB, another 
Board, an agency, or a court), the ap-
plicant shall describe the specific prin-
ciples and facts that are contained in 
the prior decision and explain the rel-
evance of cited matter to the appli-
cant’s case. 

(iii) To ensure timely consideration 
of principles cited from unpublished 
opinions (including decisions main-
tained by the Armed Forces Discharge 
Review Board/Corrective Board Read-
ing Room), applicants must provide the 
NDRB with copies of such decisions or 
of the relevant portion of the treatise, 
manual or similar source in which the 
principles were discussed. At the appli-
cant’s request, such materials will be 
returned. 

(iv) If the applicant fails to comply 
with requirements in § 724.802(b)(4), the 
decisional document shall note the de-
fect, and shall respond to the issue 
without regard to the citation. 

(c) Identification by the NDRB of issues 
submitted by an applicant. The appli-
cant’s issues shall be identified in ac-

cordance with this section after a re-
view of the materials noted under 
§ 924.803, is made. 

(1) Issues on DD Form 293. The NDRB 
shall consider all items submitted as 
issues by an applicant on DD Form 293 
(or incorported therein). 

(2) Amendment of issues. The NDRB 
shall not request or instruct an appli-
cant to amend or withdraw any matter 
submitted by the applicant. Any 
amendment or withdrawal of an issue 
by an applicant shall be confirmed in 
writing by the applicant. Nothing in 
this provision: 

(i) Limits the NDRB’s authority to 
question an applicant as to the mean-
ing of such matter; 

(ii) Precludes the NDRB from devel-
oping decisional issues based upon such 
questions; 

(iii) Prevents the applicant from 
amending or withdrawing such matter 
any time before the NDRB closes the 
review process for deliberation; or 

(iv) Prevents the NDRB from pre-
senting an applicant with a list of pro-
posed decisional issues and written in-
formation concerning the right of the 
applicant to add to, amend, or with-
draw the applicant’s submission. The 
written information will state that the 
applicant’s decision to take such ac-
tion (or decline to do so) will not be 
used against the applicant in the con-
sideration of the case. 

(3) Additional issues identified during a 
hearing. The following additional pro-
cedure shall be used during a hearing 
in order to promote the NDRB’s under-
standing of an applicant’s presen-
tation. If, before closing the case for 
deliberation, the NDRB believes that 
an applicant has presented an issue not 
listed on DD Form 293, the NDRB may 
so inform the applicant, and the appli-
cant may submit the issue in writing 
or add additional written issues at that 
time. This does not preclude the NDRB 
from developing its own decisional 
issues. 

§ 724.803 The decisional document. 

A decisional document shall be pre-
pared for each review. At a minimum, 
this document shall contain: 

(a) The circumstances and character 
of the applicant’s service as extracted 
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