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§239.9 Effective date.

These regulations are applicable to
all projects not approved by OCE prior
to the date of this regulation.
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§240.1 Purpose.

This establishes guidelines and proce-
dures for Department of the Army ap-
plication of the provisions of section
104 of Pub. L. 99-662.

§240.2 Applicability.

Policies and procedures contained
herein apply to all HQUSACE elements
and field operating agencies of the
Corps of Engineers having Civil Works
responsibilities.

§240.3 Reference.
Section 104 of Pub. L. 99-662.

§240.4 Legislative provisions.

Section 104 authorizes and directs the
development of guidelines which in-
clude criteria for determining whether
work carried out by local interests is
compatible with a project for flood
control. Compatible work which was
carried out prior to project authoriza-
tion, before 17 November 1986 but after
17 November 1981, may be considered
part of the project and credited against
the non-Federal share of the cost of
project, if the local sponsor applied for
consideration of such work not later

§240.5

than 31 March 1987. Local work to be
carried out after 17 November 1986
must receive Army approval prior to
construction to be eligible for credit,
taking into account the economic and
environmental feasibility of the
project. (Such approval can only be
given on the basis of the guidelines re-
quired to be issued pursuant to section
104(a); hence, the law is silent with re-
spect to work performed between 17
November 1986 and the effective date of
the guidelines.) The credit will not re-
lieve the non-Federal sponsor of the re-
quirement to pay 5 percent of the
project costs in cash during construc-
tion of the remainder of the project.
This legislative authority also provides
that benefits and costs of compatible
work will be considered in the eco-
nomic evaluation of the Federal
project. This includes the costs and
benefits of compatible local work
which was carried out after 17 Novem-
ber 1981 or within the 5 years prior to
the initial obligation of reconnaissance
study funds if that should establish a
later date.

§240.5 Discussion.

Discussion of this legislation is con-
tained in the Conference Report, H.R.
Rpt. No. 99-1013, which accompanies
H.R. 6. The House passed version of the
bill contained a number of project-spe-
cific provisions that authorized credit
against the non-Federal share for com-
patible work completed by local inter-
ests. The Senate passed version author-
ized crediting of compatible flood con-
trol works for projects under study.
Both general provisions would enable
local interests to proceed with compat-
ible work on the understanding that
the local improvements would be con-
sidered a part of the Federal project for
the purpose of benefit-to-cost analysis,
as well as subsequent cost sharing. The
Conference Committee deleted vir-
tually all of the crediting provisions
applicable to individual projects and
expanded the general provision allow-
ing the Secretary to credit the cost of
certain work undertaken by local in-
terests prior to project authorization
against the non-Federal share of
project costs and to consider the bene-
fits and costs in the economic evalua-
tion of a more comprehensive project.
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This authority provides a basis for non-
Federal interests to undertake local
work to alleviate flood damages in the
period preceding authorization of a
Federal project with assurance that
they will not adversely affect the
project’s economic feasibility. It pro-
vides local sponsors more flexibility in
meeting their flood problems.

§240.6 General policy.

(a) Section 104 is applicable only to
projects specificially authorized by the
Congress (not to projects authorized by
the Chief of Engineers under con-
tinuing authorities), and only to ‘‘flood
control” projects except in instances
where the Congress may provide, by
specific language in the authorization,
that a project of other characterization
is eligible for section 104 credit consid-
eration.

(1) Section 104 provisions will be ap-
plied only at locations where Federal
construction of a congressionally au-
thorized project, or separable element
thereof, is initiated after April 30, 1986;
a congressionally authorized study is
underway; or where the feasibility re-
port has been forwarded for Executive
Branch review or for consideration by
Congress.

(2) The crediting provisions of section
104 are applicable only to non-Federal
work started after the reconnaissance
phase of Corps preauthorization studies
but prior to project authorization. No
credit is available under section 104 for
non-Federal work started after project
authorization.

(3) A credit recommendation will be
in response to a specific request from a
State, city, municipality or public
agency that is the prospective local
sponsoring agency for the con-
templated Federal plan.

(b) Work eligible for crediting shall
be limited to that part of the local im-
provement directly related to a flood
control purpose. (These guidelines, al-
though they generally make reference
to flood control ‘“‘projects,” should be
understood to have equivalent applica-
tion to allocated flood control costs in
a multiple purpose project.) Measures
(structural or mnonstructural) under-
taken for channel alignment, naviga-
tion, recreation, fish and wildlife, land
reclamation, drainage, or to protect
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against land erosion, and which, in
conjunction with the project, do not
produce appreciable and dependable ef-
fects in preventing damage by irregular
and unusual rises in water levels, are
not classed as flood control works and
are ineligible for credit.

(c) Future work proposed for cred-
iting should be separately useful for
flood control or other purposes even if
the Federal Government does not con-
struct the contemplated project, and
must not create a potential hazard.

(d) For local work initiated before 17
November 1986, but after 17 November
1981, the local sponsoring agency must
have requested consideration by letter
dated on or before 31 March 1987. For
new local work commenced after 17 No-
vember 1986, only work for which the
sponsor receives notification of com-
patibility and extent of potential cred-
it pursuant to §240.9(c) of this regula-
tion shall be eligible for credit.

(e) The maximum amount creditable
shall equal the actual expenditures
made by non-Federal entities (not lim-
ited solely to the project sponsor’s spe-
cific efforts and expenditures) for work
that meets the criteria set forth above
and in §240.7 or 240.8. Expenditures eli-
gible for inclusion in the amount cred-
itable include the costs of all efforts
actually required for the non-Federal
implementation of the compatible
flood control works including, but not
necessarily limited to, costs for per-
mits, environmental, cultural or ar-
cheological investigations, engineering
and design, land acquisition expense,
other LERRD, and construction of the
flood control works including any re-
quired mitigation measure. For con-
struction efforts accomplished by non-
Federal interests using their own
forces and other resources, for which
‘‘costs’ may not be recorded, consider-
ation will be given to inclusion of a
reasonable estimate of the value there-
of (as if accomplished by contract). Re-
gardless of the total amount creditable
on this basis, however, the amount ac-
tually credited will not exceed the
amount that is a reasonable estimate
of the reduction in Federal project ex-
penditures resulting from substitution
of the local work for authorized project
elements or, in the case of compatible
work outside the scope of the project
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as originally authorized, a reasonable
estimate of what Federal expenditures
would have been if that work had been
Federally constructed. Costs of subse-
quent maintenance of the creditable
non-Federal flood control work will not
be credited. In the event that the local
construction work is financed by a
Federal mnon-reimbursable grant or
other Federal funds, the amount cred-
itable against future local cooperation
requirements shall be reduced by a
commensurate amount, unless the law
governing the grant permits grant
funds to be used to meet the non-Fed-
eral share of Corps of Engineers cost
sharing requirements. However, there
will be no corresponding reduction in
the costs or benefits considered in the
project’s economic evaluation.

(f) Regardless of the total amount
creditable for compatible work at the
time of construction, the local sponsor
will be required to contribute 5 percent
of the total project cost in cash during
construction of the project by the
Corps. The credit can only be applied
toward the value of needed lands, ease-
ments, rights-of-way, relocations, and
disposal areas (LERRD) the sponsor
would otherwise have to provide plus
any additional required cash contribu-
tion needed to make the total sponsor
contribution equal at least 25 percent
of total project costs. As a consequence
of crediting non-Federal construction
costs against LERRD requirements
some costs for LERRD may become a
Federal responsibility.

(g) Reimbursement to non-Federal
interests will not be made for any ex-
cess of costs for compatible works be-
yond that which can be credited in ac-
cordance with §240.6(f). In this regard,
reimbursements pursuant to section
103(a)(3) of Pub. L. 99-662 will not be
made should the non-Federal share of
project-related costs exceed 50 percent
of total project-related costs by virtue
of such excess of costs for compatible
work.

(h) Local interests are responsible for
developing all necessary engineering
plans and specifications for the work
they propose to undertake. However,
those costs, including engineering and
overhead, directly attributable to the
creditable part of local work may be
included in the amount credited.

§240.7

(i) Non-Federal costs in connection
with LERRD required for the Federal
project, regardless of when incurred,
will be recognized in computation of
the LERRD component of project costs
(the credit provisions of section 104,
Pub. L. 99-662, have no direct bearing
on this).

(j) Non-Federal construction and
LERRD costs in connection with com-
patible work for which credit can be
given will, when those costs are incor-
porated in project costs, be included in
their related categories, and total
project cost sharing responsibilities
will be adjusted accordingly.

§240.7 Credit criteria for projects au-
thorized on or before 17 November
1986.

(a) For work accomplished prior to
project authorization, the following
local improvements can be construed
as compatible and considered for cred-
it:

(1) Work that would constitute an in-
tegral part of the Federal project as
authorized (integral work);

(2) Work that would have been in-
cluded in the Federal project if it had
not been assumed to be part of the
without project condition (external
work); and

(3) Work that reduces the construc-
tion cost of the Federal plan (sub-
stitute work).

(b) For local work accomplished sub-
sequent to project authorization, only
work started prior to authorization,
and for which credit consideration was
requested by letter dated on or before
31 March 1987, is eligible for credit
under the provisions of section 104.
New non-Federal work initiated after
project authorization, provided it is on
an element of the authorized project, is
subject to limited credit under a sepa-
rate authority. Such work, if the spon-
sor desires related credit, should be un-
dertaken under formal agreement pur-
suant to section 215 of the Flood Con-
trol Act of 1968 Pub. L. 90-483, approved
August 13, 1968, as amended.

(c) All creditable non-Federal costs
for compatible work, and related bene-
fits, may be considered in the project
economic evaluation and, to the extent
the related benefits are required for
economic justification, creditable costs
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shall be included in total project first
costs. In any event, costs for compat-
ible work shall be included in total
project first costs to at least the extent
that credit is actually given, including
LERRD.

(d) Flood control projects authorized
in Pub. L. 99-662 subject to sections 903
(a) and (b) or similar provisions 401(b)
and 601(b)) of that act fall, with respect
to crediting non-Federal costs, under
this paragraph. (However, pending
completion of the relevant procedural
requirements for such projects, as set
forth in those provisions of the act,
section 215 agreements covering pro-
posed non-Federal accomplishment of
compatible work on the project will
not be executed.) Works eligible for
credit will be explicitly addressed in
new project reports submitted to the
Secretary of the Army pursuant to sec-
tions 903 (a) and (b) or similar provi-
sions.

(e) Formulas for determining the
amount of allowable credit in accord-
ance with these guidelines are provided
in Appendix B.

§240.8 Credit criteria for projects au-
thorized after 17 November 1986.

(a) In general, for projects authorized
after 17 November 1986, work eligible
for credit will be explicitly addressed
in recommendations to Congress. If a
report has been submitted to Congress,
work on an element of the rec-
ommended Federal project or work
that reduces its construction cost can
be considered for credit.

(b) Local work initiated after 17 No-
vember 1981 or within 5 years before
the first obligation of funds for the re-
connaissance study began, whichever is
later, can be incorporated into the rec-
ommended plan for the purpose of eco-
nomic evaluation. However, credit can
be considered only for local work un-
dertaken after the end of the recon-
naissance study and for which a credit
application has been acted upon prior
to construction pursuant to §240.9 pro-
cedures. (For any portion of such work
undertaken prior to 17 November 1986,
credit may be granted only if a letter
application was received prior to 31
March 1987.) If such work was under-
taken between 17 November 1986 and
the effective date of this regulation, an
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after-the-fact application pursuant to
the §240.9 procedures will be accepted.

(c) Reports recommending Federal
participation in a plan should include
the following, ‘‘Future non-Federal ex-
penditures for improvements that,
prior to their construction, are found
to be compatible with the plan rec-
ommended herein, as it may be subse-
quently modified, will entitle the
(sponsor’s name) to consideration for
credit in accordance with the guide-
lines established under section 104,
Pub. L. 99-662.”

(d) All costs for non-Federal work in-
corporated in the recommended plan in
accordance with this paragraph shall
be included in total project first costs
and will therefore be subject to cost
sharing. Related benefits will be in-
cluded in the project’s economic eval-
uation.

§240.9 Procedures.

(a) For non-Federal works under-
taken prior to 17 November 1986, credit
determinations (deferred until these
guidelines became effective) will be
made by the Secretary in response to
the applications received prior to 31
March 1987. Future non-Federal works
for which credit may be allowed under
the provisions of section 104 of Pub. L.
99-662 are limited, basically, to local
works undertaken while Federal
preauthorizations studies of a Federal
project for the locality are in progress.
Credit consideration for such works
will be governed by the procedures set
forth here. Non-Federal entities desir-
ing credit should confer with the Dis-
trict Engineer and submit a written ap-
plication to him. The application will
include a full description of planned
work, plans, sketches, and similar en-
gineering data and information suffi-
cient to permit analysis of the local
proposal.

(b) The District Engineer shall re-
view the engineering adequacy of the
local proposal and its relation to the
Federal Plan and determine what part
of the proposed local improvement
would be eligible for credit. The Dis-
trict Engineer will forward his rec-
ommendations through the Division
Engineer and the Chief of Engineers to
the Assistant Secretary of the Army
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(Civil Works) and provide information
on:

(1) Basis for concluding the local plan
is appropriate in relation to the pro-
spective Federal plan.

(2) Total estimated cost and benefits
of creditable work.

(3) Environmental effects of the local
work, including a brief statement of
both beneficial and detrimental effects
to significant resources.

(4) The urgency for proceeding with
the local plan.

(c) Upon being informed of the Sec-
retary’s decision, the District Engineer
shall reply by letter stating to the
local applicant what local work and
costs can reasonably be expected to be
recommended for credit under the pro-
visions of section 104 (assuming that
the final plan for a Federal project,
when it is ultimately recommended, re-
mains such as to preserve the local
work as a relevant element). If the im-
provement proposed by the non-Federal
entity includes work that will not be-
come a part of the Federal project, the
means of determining the part eligible
for credit shall be fully defined. This
letter shall include the following con-
ditions:

(1) This shall not be interpreted as a
Federal assurance regarding later ap-
proval of any project nor shall it com-
mit the United States to any type of
reimbursement if a Federal project is
not undertaken.

(2) This does not eliminate the need
for compliance with other Federal,
State, and local requirements, includ-
ing any requirements for permits, En-
vironmental Impact Statements, etc.

(3) Upon authorization of the Federal
project, approval shall be subject to re-
scission if the non-Federal work has
not commenced and, as a consequence,
Corps planning for orderly implemen-
tation of the project is being adversely
affected.

(d) The non-Federal entity will notify
the District engineer when work com-
mences. The District Engineer will
conduct periodic and final inspections.
Upon completion of local work, local
interests shall provide the District En-
gineer details of the work accom-
plished and the actual costs directly
associated therewith. The District En-
gineer shall audit claimed costs to as-

Pt. 240, App. B

certain and confirm those costs prop-
erly creditable and shall inform the
non-Federal entity of the audit results.

(e) During further Corps studies, the
local work actually accomplished that
would constitute a legitimate part of
the overall recommended Federal
project may be incorporated within
any plan later recommended for imple-
mentation.

(f) The District Engineer shall sub-
mit a copy of his letter and notifica-
tion of creditable costs of completed
work to the Secretary through the Di-
vision Engineer and the Chief of Engi-
neers.

(g) All justification sheets supporting
new start recommendations for
Preconstruction Engineering and De-
sign or Construction of projects will in-
clude information on credits in the
paragraph on local cooperation. The in-
formation should include but not be
limited to date of the District Engi-
neer’s letter to the sponsor pursuant to
§240.9(c) of this regulation, status of
the creditable work, estimated or ac-
tual cost of the work and the estimated
amount of credit.

APPENDIX A TO PART 240 [RESERVED]

APPENDIX B TO PART 240—FORMULAS
FOR DETERMINING AMOUNT OF AL-
LOWABLE CREDIT

1. General. The amount of credit that non-
Federal interests may receive under the pro-
visions of section 104 of the Water Resources
Development Act of 1986 depends first on the
value of the compatible work they have ac-
complished and then on the value of the
local cooperation against which they may re-
ceive credit. If the compatible work is for
construction which was outside the scope of
the project as authorized, the costs for the
compatible work for which credit is desired
are additive to the original estimate of total
project cost. This increases the estimated
cost of basic local cooperation requirements,
thus enlarging the target against which
credit may be given.

2. The ‘“formulas’” for determining the
amount of credit that may be allowed in the
various cases are provided in the following
paragraphs. TPC means the total estimate of
project costs for the project as it was author-
ized. LERRD means the costs for lands, ease-
ments, rights-of-way, relocations and dis-
posal areas as included in that estimate.

3. Calculations for several hypothetical ex-
amples are provided to illustrate how cred-
iting determinations would impact on
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project costs and on cost sharing. For each
of these examples it is assumed that the esti-
mated total project cost (TPC) of the project
as authorized is $100.0 million. All of the ele-
ments of cost are given in millions of dollars.

4. Integral Work. For compatible work that
is integral with the project as authorized
(240.7(a)(1)) or compatible work that con-
stitutes an advantageous substitution for
work integral with the authorized project
(i.e., substitute work, 240.7(a)(3)):

a. LERRD <20% TPC
Credit = Value of compatible work up to
20% TPC
b. LERRD >20% TPC
Credit = Value of compatible work up to
LERRD

Crediting non-Federal interests for con-
structing an integral part of the project or
substitute work will not result in any in-
crease in project costs. Ordinarily, the result
will simply be a transfer of equivalent re-
sponsibilities between the Corps and non-
Federal interests. If non-Federal interests
should accomplish compatible integral or
substitute work exceeding the possible cred-
it, the Corps will be relieved of the expense
of constructing an increment of the project.
An example is provided below. In this exam-
ple, non-Federal interests have accomplished
integral project work amounting to 30.0 mil-
lion. LERRD are less than 20% of TPC so
that the maximum value of local coopera-
tion against which they may receive credit is
$20.0 million. Since the $10.0 for which credit
cannot be given nonetheless represents use-
ful project work, in this example the Corps
would be relieved of the costs for accom-
plishing that much construction.

Credit Ex-
. o Basic ample 1:
Case: LERRD <20% TPC project | Compatible
work, 30.0
Non-Federal:
5% Cash .. 5.0 5.0
LERRD ... 14.0 0.0
Extra cash (toward constr.) ...... 6.0 0.0
Construction (actual) ........cccceeee | erereerenene 30.0
Subtotal ......cccoeeiins 25.0 35.0
Federal:
Construction ... 75.0 51.0
LERRD ........... 14.0
Subtotal .....c.ccceeeieas 75.0 65.0
TPC 100.0 100.0
Reduction in Federal costs ............. | wooeeeens 110.0

1The amount by which the integral or substitute work actu-
ally accomplished by non-Federal interests exceeds the re-
quirements of local cooperation against which credit may be
given.

5. External Work. For compatible work out-
side the scope of the project as authorized
(i.e., external work, 240.7(a)(2)):

a. LERRD <25% TPC
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Credit = Value of compatible work up to
25% TPC
b. LERRD >25% TPC
Credit = Value of compatible work up to
LERRD

Crediting non-Federal interests for com-
patible work which was not part of the
project as authorized (external work) will re-
sult in an increase in project costs and an in-
crease in the net Federal costs. The costs for
compatible external work for which non-Fed-
eral interests desire credit must be incor-
porated into the estimate of total project
costs (but only to the extent that credit can
actually be given). Assigned Federal and
non-Federal project costs then making up
the adjusted total project costs will both be
greater than for the basic project. However,
the net effect will be a savings to non-Fed-
eral interests in the further costs they will
have for fulfilling local cooperation require-
ments. The maximum amount that can be
credited for compatible external work (and
thus added to project costs), where LERRD
<25% TPC, follows from Credit, C = 20% (TPC
+ C) which reduces to C = 0.2TPC + 0.2C, then
to 0.8C = 0.2TPC, and finally C = (0.2/0.8)TPC
or 0.256TPC as indicated in a, above. An exam-
ple of crediting in a case involving external
work is provided below. In this example, as
in example 1, non-Federal interests have ac-
complished work amounting to $30.0 million.
This work, however, was not intergral with
the project as authorized (it has been deter-
mined to be compatible external work), so
that any part of it for which credit is given
must be added to TPC. Since, in this case
LERRD are less than 25% of TPC, the max-
imum amount that can be credited is 25% of
TPC, or $25.0 million. Adjusting TPC by this
amount results in an added Federal cost of
$18.75 million (75% of the $25.0 million in-
crease).

Credit Exam-
. Basic ple 2, Com-
Case: LERRD <25% TPC project | patible work,
30.0
Non-Federal:
5% Cash ....ccocoeviveniiiiics 5.0 6.25
LERRD ..o 14.0 0.0
Extra cash (toward constr.) .... 6.0 0.0
Construction (actual) ......cccoee | weevrrenns 25.0
Subtotal ...........cc....... 25.0 31.25
Federal:
Construction 75.0 79.75
LERRD ..ottt | v 14.0
75.0 93.75
TPC ..... 100.0
Adjusted TPC .
Excess of Compatible Work ...
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Credit Exam-

. Basic ple 2, Com-

Case: LERRD <25% TPC project | patible work,
30.0

Increase in Federal Costs ............. | cccovueenee 218.75

1This portion of the compatible external work is not incor-
porated in the project costs because it would be a disadvan-
tage to the project sponsor to do so (if included, the sponsor
would become obligated for an additional 5% up-front cash
contribution but without any savings in other local cooperation
because there would be nothing left to give credit against).

2This is also the measure of the net savings to non-Federal
interests by virtue of crediting.

6. Combined integral and external works. For
cases where non-Federal interests have ac-
complished compatible work, some of which
is integral with the project as authorized and
some of which is outside the original scope
(external), determination of the allowable
credit is a two step process. Work that is in-
tegral to the project is credited first. This,
Cl1, is accomplished in accordance with para-
graph 4 above. If, after this step, there re-
main local cooperation requirements against
which credit may be given, credit for com-
patible external work, C2, is determinable on
the following basis.

a. LERRD <20% (TPC+C2)
C2=Value of compatible work up to 25%
TPC-1.25C1

Pt. 241

b. LERRD >20% (TPC+C2)
C2=Value of compatible work up to re-
maining LERRD

Note that total credit, C=C1+C2. Formula
6.a. is derived from C=C1+C2=20% (TPC+C2).
An example of crediting in a case involving
both kinds of compatible works is provided
below. In this example non-Federal interests
have accomplished $25.0 million in compat-
ible work, $5.0 of which was integral with the
project as authorized and $20.0 of which was
external. The integral work is credited in the
first step against the extra cash component
of the original local cooperation require-
ments. TPC is unaffected; however, the tar-
get against which credit for the external
work might be credited has been partially
used up. The second step shows only the in-
cremental effects of crediting external work.
Using 6.a. the maximum credit that can be
given for this work is $18.75 million. Al-
though other non-Federal requirements are
extinguished as a result of the credit for the
external work, the non-Federal 5% cash con-
tribution increases by $0.93756 million, say
$0.94 (5% of $18.75). In the final step, the in-
cremental effects of crediting the external
work are added in with the values obtained
in step 1.

Basic Credit Example 3: Compatible work, 125.0
Case: LERRD <20% (TPC+C2) roiect
proj Step 1 Step 2 Final
Non-Federal:
5% Cash ......... 5.0 5.0 0.94 5.94
LERRD ........... 14.0 14.0 0.0 0.0
Extra cash (toward constr.) . 6.0 1.0 0.0 0.0
CoNStrUCHON (ACTUAI) .....cviviieiiiecriceeecee e eriee | eereereseeeseeiees 5.0 18.75 23.75
Subtotal ......ccoiiiii 25.0 25.0 | i 29.69
Federal:
Construction ............ 75.0 75.0 0.06 75.06
LERRD .ottt nnenne | areeeeeenne e 14.0 14.0
Subtotal ... 75.0 75.0 89.06
TPC .......... 100.0 100.0 | oo | s
Adjusted TPC ... s | s 118.75
Excess of Compa WOrth ..o | e, 1.25
Increase in Federal COStS ..o | e | e | e 14.06

1Compatible work consisting of 5.0 integral work credited in first step of calculations plus 20.0 external work credited, to the

extent possible, in second step.

PART  241—FLOOD  CONTROL
COST-SHARING REQUIREMENTS
UNDER THE ABILITY TO PAY PRO-
VISION

Sec.
241.1
241.2
241.3

Purpose.

Applicability.

References.

241.4 General policy.

241.5 Procedures for estimating the alter-
native cost-share.

241.6 Deferred payments for certain quali-
fying projects.
241.7 Application of test.

AUTHORITY: Sec. 103(m), Pub. L. 99-662, 100
Stat. 4082 (33 U.S.C. 2201 et seq.), as amended
by Sec. 201, Pub. L. 102-580, 106 Stat. 4797 (33
U.S.C. 2201 et seq.)

SOURCE: 54 FR 40581, Oct. 2, 1989, unless
otherwise noted.
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