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and state agencies. The district engi-
neer should prepare a section 404(b)(1) 
evaluation report and, as necessary, an 
environmental assessment, if this is 
practicable in view of the emergency 
situation. If comments are received 
from the public notice which, in the 
judgment of the district engineer, re-
veal the necessity of modifying the 
emergency operation, the district engi-
neer should take appropriate measures 
to modify the emergency operation to 
reduce, avoid, or minimize adverse en-
vironmental impacts. If the district en-
gineer, after receiving comments from 
the public notice, determines that the 
emergency action would constitute a 
major Federal action significantly af-
fecting the quality of the human envi-
ronment, he should, after consultation 
with the division engineer, coordinate 
with the Council on Environmental 
Quality about alternative arrange-
ments for compliance with the NEPA 
in accordance with 40 CFR 1506.11 to 
the extent that it is practicable in view 
of the emergency situation. District 
engineers should consult with the ap-
propriate state officials to seek water 
quality certification or waiver of cer-
tification, and should certify that the 
Federal action is consistent to the 
maximum extent practicable with an 
approved coastal zone management 
plan for emergency activities, to the 
extent that is practicable in view of 
the emergency. 

§ 337.8 Reports to higher echelons. 
(a) Certain activities involving the dis-

charge of dredged or fill material require 
action by the division engineer or Chief of 
Engineers. Such reports should be pre-
pared in the format described in para-
graph (b) of this section. Reports may 
be necessary in the following situa-
tions: 

(1) When there is substantial doubt as 
to the authority, law, regulations, or 
policies applicable to the Federal 
project; 

(2) When higher authority requests 
the case be forwarded for decision; 

(3) When the state does not concur in 
a coastal zone consistency determina-
tion or attempts to concur with condi-
tions or controls; 

(4) When the state denies or unrea-
sonably delays a water quality certifi-

cation or issues the certification with 
conditions or controls not related to 
maintenance or enforcement of state 
water quality standards or signifi-
cantly exceeding the Federal standard; 

(5) When the regional administrator 
has advised the district engineer, pur-
suant to section 404(c) of the CWA, of 
his intent to prohibit or restrict the 
use of a specified discharge site; or no-
tifies the district engineer that the dis-
charge of dredged material in ocean 
waters or territorial seas will not com-
ply with the criteria and restrictions 
on the use of the site established under 
the ODA; and the district engineer de-
termines that the proposed disposal 
cannot be reasonably modified to al-
leviate the regional administrator’s ob-
jections; and 

(6) When the state fails to grant 
water quality certification or a waiver 
of certification or concurrence or waiv-
er of coastal zone consistency for emer-
gency actions. 

(b) Reports. The report of the district 
engineer on a project requiring action 
by higher authority should be in letter 
form and contain the following infor-
mation: 

(1) Justification showing the eco-
nomic need for dredging. 

(2) The impact on states outside the 
project area if the project is not 
dredged. 

(3) The estimated cost of agency re-
quirements which exceed those nec-
essary in establishment of the Federal 
standard. 

(4) The relative urgency of dredging 
based on threat to national security, 
life or property. 

(5) Any other facts which will aid in 
determining whether to further defer 
the dredging and seek Congressional 
appropriations for the added expense or 
the need to exercise the authority of 
the Secretary of the Army to maintain 
navigation as provided by sections 
511(a) and 404(t) of the CWA if the dis-
agreement concerns water quality cer-
tification or other state permits. 

(6) If the disagreement concerns 
coastal zone consistency, the district 
engineer will follow the reporting re-
quirement of this section and 
§ 336.1(b)(9) of this chapter. 
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