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among those applicants for moderniza-
tion grants, priority is given to appli-
cations based on a rank order of the ap-
plication quality factors referenced in 
§ 222.190, including the severity of the 
need for modernization. 

(4) Fourth priority is given to appli-
cations described under §§ 222.181 and 
222.182 and, among those applicants for 
modernization grants, priority is given 
to applications based on a rank order 
of the application quality factors ref-
erenced in § 222.190, including the sever-
ity of the need for modernization. 

(b)(1) The Secretary makes awards in 
each priority described above until the 
Secretary is unable to make an approv-
able award in that priority. 

(2) If the Secretary is unable to fund 
a full project or a viable portion of a 
project, the Secretary may continue to 
fund down the list of high-ranking ap-
plicants within a priority. 

(3) The Secretary applies any remain-
ing funds to awards in the next pri-
ority. 

(4) If an applicant does not receive an 
emergency or modernization grant in a 
fiscal year, the Secretary will, subject 
to the availability of funds and to the 
priority and award criteria, consider 
that application in the following year 
along with the next fiscal year’s pool of 
applications. 

Example: The first five applicants in pri-
ority one have been funded. Three hundred 
thousand dollars remain available. Three un-
funded applications remain in that priority. 
Application #6 requires a minimum of 
$500,000, application #7 requires $400,000, and 
application #8 requires $300,000 for a new roof 
and $150,000 for related wall and ceiling re-
pairs. Applicant #8 agrees to accept the re-
maining $300,000 since the roof upgrade can 
be separated into a viable portion of appli-
cant #8’s total project. Applications #6 and 
#7 will be retained for consideration in the 
next fiscal year and will compete again with 
that fiscal year’s pool of applicants. Appli-
cant #8 will have to submit a new applica-
tion in the next fiscal year if it wishes to be 
considered for the unfunded portion of the 
current year’s application. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.190 How does the Secretary rank 
and select applicants? 

(a) To the extent that they are con-
sistent with these regulations and sec-
tion 8007(b) of the Act, the Secretary 

will follow grant selection procedures 
that are specified in 34 CFR 75.215 
through 75.222. In general these proce-
dures are based on the authorizing 
statute, the selection criteria, and any 
priorities or other applicable require-
ments that have been published in the 
FEDERAL REGISTER. 

(b) In the event of ties in numeric 
ranking, the Secretary may consider as 
tie-breaking factors: the severity of the 
emergency or the need for moderniza-
tion; for applicants under section 8003 
of the Act, the numbers of federally 
connected children who will benefit 
from the project; or for applicants 
under section 8002 of the Act, the num-
bers of children who will benefit from 
the project; the AVPP compared to the 
LEA’s State average; and available re-
sources or non-Federal funds available 
for the grant project. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.191 What is the maximum award 
amount? 

(a) Subject to any applicable con-
tribution requirements as described in 
§§ 222.192 and 222.193, the procedures in 
34 CFR 75.231 through 75.236, and the 
provisions in paragraph (b) of this sec-
tion, the Secretary may fund up to 100 
percent of the allowable costs in an ap-
proved grantee’s proposed project. 

(b) An award amount may not exceed 
the difference between— 

(1) The cost of the proposed project; 
and 

(2) The amount the grantee has avail-
able or will have available for this pur-
pose from other sources, including 
local, State, and other Federal funds. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.192 What local funds may be con-
sidered as available for this 
project? 

To determine the amount of local 
funds that an LEA has available under 
§ 222.191(b)(2) for a project under this 
program, the Secretary will consider as 
available all LEA funds that may be 
used for capital expenditures except 
$100,000 or 10 percent of the average an-
nual capital expenditures of the appli-
cant for the three previous fiscal years, 
whichever is greater. The Secretary 
will not consider capital funds that an 

VerDate Mar<15>2010 09:06 Aug 05, 2010 Jkt 220133 PO 00000 Frm 00603 Fmt 8010 Sfmt 8010 Y:\SGML\220133.XXX 220133jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



594 

34 CFR Ch. II (7–1–10 Edition) § 222.193 

LEA can demonstrate have been com-
mitted through signed contracts or 
other written binding agreements but 
have not yet been expended. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.193 What other limitations on 
grant amounts apply? 

(a) Except as provided in paragraph 
(b) of this section and § 222.191, the 
amount of funds provided under an 
emergency grant or a modernization 
grant awarded to an eligible LEA is 
subject to the following limitations: 

(1) The award amount may not be 
more than 50 percent of the total cost 
of an approved project. 

(2) The total amount of grant funds 
may not exceed four million dollars 
during any four-year period. 

Example: An LEA that is awarded four mil-
lion dollars in the first year may not receive 
any additional funds for the following three 
years. 

(b) Emergency or modernization 
grants to LEAs with no practical ca-
pacity to issue bonds as defined in 
§ 222.176 are not subject to the award 
limitations described in paragraph (a) 
of this section. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.194 Are ‘‘in-kind’’ contributions 
permissible? 

(a) LEAs that are subject to the ap-
plicable matching requirement de-
scribed in § 222.193(a) may use allowable 
third party in-kind contributions as de-
fined below to meet the requirements. 

(b) Third party in-kind contributions 
mean property or services that benefit 
this grant program and are contributed 
by non-Federal third parties without 
charge to the grantee or by a cost-type 
contractor under the grant agreement. 

(c) Subject to the limitations of 34 
CFR 75.564(c)(2) regarding indirect 
costs, the provisions of 34 CFR 80.24 
govern the allowability and valuation 
of in-kind contributions, except that it 
is permissible for a third party to con-
tribute real property to a grantee for a 
project under this program, so long as 
no Federal funds are spent for the ac-
quisition of real property. 

(Authority: 20 U.S.C. 7707(b)) 

CONDITIONS AND REQUIREMENTS 
GRANTEES MUST MEET 

§ 222.195 How does the Secretary make 
funds available to grantees? 

The Secretary makes funds available 
to a grantee during a project period 
using the following procedure: 

(a) Upon final approval of the grant 
proposal, the Secretary authorizes a 
project period of up to 60 months based 
upon the nature of the grant proposal 
and the time needed to complete the 
project. 

(b) The Secretary then initially 
makes available to the grantee 10 per-
cent of the total award amount. 

(c) After the grantee submits a copy 
of the emergency or modernization 
contract approved by the grantee’s 
governing board, the Secretary makes 
available 80 percent of the total award 
amount to a grantee. 

(d) The Secretary makes available up 
to the remaining 10 percent of the total 
award amount to the grantee after the 
grantee submits a statement that— 

(1) Details any earnings, savings, or 
interest; 

(2) Certifies that— 
(i) The project is fully completed; 

and 
(ii) All the awarded funds have been 

spent for grant purposes; and 
(3) Is signed by the— 
(i) Chairperson of the governing 

board; 
(ii) Superintendent of schools; and 
(iii) Architect of the project. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.196 What additional construction 
and legal requirements apply? 

(a) Except as provided in paragraph 
(b) of this section, a grantee under this 
program must comply with— 

(1) The general construction legal re-
quirements identified in the grant ap-
plication assurances; 

(2) The prevailing wage standards in 
the grantee’s locality that are estab-
lished by the Secretary of Labor in ac-
cordance with the Davis-Bacon Act (40 
U.S.C. 276a, et seq.); and 

(3) All relevant Federal, State, and 
local environmental laws and regula-
tions. 
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