
129 

Office of the Secretary, Education § 74.46 

(5) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

(f)(1)(i) A faith-based organization is 
eligible to contract with recipients on 
the same basis as any other private or-
ganization, with respect to contracts 
for which such other organizations are 
eligible. 

(ii) In the selection of goods and serv-
ices providers, recipients shall not dis-
criminate for or against a private orga-
nization on the basis of the organiza-
tion’s religious character or affiliation. 

(2) The provisions of §§ 75.532 and 
76.532 applicable to grantees and sub-
grantees apply to a faith-based organi-
zation that contracts with a recipient, 
unless the faith-based organization is 
selected as a result of the genuine and 
independent private choices of indi-
vidual beneficiaries of the program and 
provided the organization otherwise 
satisfies the requirements of the pro-
gram. 

(3) A private organization that en-
gages in inherently religious activities, 
such as religious worship, instruction, 
or proselytization, must offer those 
services separately in time or location 
from any programs or services sup-
ported by a contract with a recipient, 
and participation in any such inher-
ently religious activities by bene-
ficiaries of the programs supported by 
the contract must be voluntary, unless 
the organization is selected as a result 
of the genuine and independent private 
choices of individual beneficiaries of 
the program and provided the organiza-
tion otherwise satisfies the require-
ments of the program. 

(4)(i) A faith-based organization that 
contracts with a recipient may retain 
its independence, autonomy, right of 
expression, religious character, and au-
thority over its governance. 

(ii) A faith-based organization may, 
among other things— 

(A) Retain religious terms in its 
name; 

(B) Continue to carry out its mission, 
including the definition, development, 
practice, and expression of its religious 
beliefs; 

(C) Use its facilities to provide serv-
ices without removing or altering reli-

gious art, icons, scriptures, or other 
symbols from these facilities; 

(D) Select its board members and 
otherwise govern itself on a religious 
basis; and 

(E) Include religious references in its 
mission statement and other char-
tering or governing documents. 

(5) A private organization that con-
tracts with a recipient shall not dis-
criminate against a beneficiary or pro-
spective beneficiary in the provision of 
program services on the basis of reli-
gion or religious belief. 

(6) A religious organization’s exemp-
tion from the Federal prohibition on 
employment discrimination on the 
basis of religion, in section 702(a) of the 
Civil Rights Act of 1964, 42 U.S.C. 2000e- 
1, is not forfeited when the organiza-
tion contracts with a recipient. 

(Approved by the Office of Management and 
Budget under control number 1880–0513) 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

[59 FR 34724, July 6, 1994, as amended at 60 
FR 6660, Feb. 3, 1995; 69 FR 31710, June 4, 2004] 

§ 74.45 Cost and price analysis. 
Some form of cost or price analysis 

must be made and documented in the 
procurement files in connection with 
every procurement action. Price anal-
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re-
view and evaluation of each element of 
cost to determine reasonableness, 
allocability, and allowability. 

(Approved by the Office of Management and 
Budget under control number 1880–0513) 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

[59 FR 34724, July 6, 1994, as amended at 60 
FR 6660, Feb. 3, 1995] 

§ 74.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur-
chase threshold must include the fol-
lowing at a minimum— 

(a) Basis for contractor selection; 
(b) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained; 
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(c) Basis for award cost or price. 

(Approved by the Office of Management and 
Budget under control number 1880–0513) 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

[59 FR 34724, July 6, 1994, as amended at 60 
FR 6660, Feb. 3, 1995] 

§ 74.47 Contract administration. 
A system for contract administration 

must be maintained to ensure con-
tractor conformance with the terms, 
conditions and specifications of the 
contract, and to ensure adequate and 
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met 
the terms, conditions, and specifica-
tions of the contract. 

(Approved by the Office of Management and 
Budget under control number 1880–0513) 

(Authority: 20 U.S.C. 1221e–3, 3474; OMB Cir-
cular A–110) 

[59 FR 34724, July 6, 1994, as amended at 60 
FR 6660, Feb. 3, 1995] 

§ 74.48 Contract provisions. 
The recipient shall include, in addi-

tion to provisions to define a sound and 
complete agreement, the following pro-
visions in all contracts. The following 
provisions must also be applied to sub-
contracts: 

(a) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for reme-
dial actions as may be appropriate. 

(b) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, contracts must describe condi-
tions under which the contract may be 
terminated for default, as well as con-
ditions where the contract may be ter-
minated because of circumstances be-
yond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 

construction or facility improvements 
must provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Sec-
retary may accept the bonding policy 
and requirements of the recipient, pro-
vided the Secretary has made a deter-
mination that the Federal Govern-
ment’s interest is adequately pro-
tected. If a determination has not been 
made, the minimum requirements are 
as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ must con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
contractual documents as may be re-
quired within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under a con-
tract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one 
executed in connection with a contract 
to assure payment as required by stat-
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required, the 
bonds must be obtained from compa-
nies holding certificates of authority 
as acceptable sureties pursuant to 31 
CFR Part 223—Surety Companies 
Doing Business with the United States. 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients must 
include a provision to the effect that 
the recipient, ED, the Comptroller 
General of the United States, or any of 
their duly authorized representatives, 
must have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to 
a specific program for the purpose of 
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