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or she is paid by the agency to serve as 
a surrogate parent. 

(f) Unaccompanied homeless youth. In 
the case of a child who is an unaccom-
panied homeless youth, appropriate 
staff of emergency shelters, transi-
tional shelters, independent living pro-
grams, and street outreach programs 
may be appointed as temporary surro-
gate parents without regard to para-
graph (d)(2)(i) of this section, until a 
surrogate parent can be appointed that 
meets all of the requirements of para-
graph (d) of this section. 

(g) Surrogate parent responsibilities. 
The surrogate parent may represent 
the child in all matters relating to— 

(1) The identification, evaluation, 
and educational placement of the child; 
and 

(2) The provision of FAPE to the 
child. 

(h) SEA responsibility. The SEA must 
make reasonable efforts to ensure the 
assignment of a surrogate parent not 
more than 30 days after a public agency 
determines that the child needs a sur-
rogate parent. 

(Authority: 20 U.S.C. 1415(b)(2)) 

§ 300.520 Transfer of parental rights at 
age of majority. 

(a) General. A State may provide 
that, when a child with a disability 
reaches the age of majority under 
State law that applies to all children 
(except for a child with a disability 
who has been determined to be incom-
petent under State law)— 

(1)(i) The public agency must provide 
any notice required by this part to 
both the child and the parents; and 

(ii) All rights accorded to parents 
under Part B of the Act transfer to the 
child; 

(2) All rights accorded to parents 
under Part B of the Act transfer to 
children who are incarcerated in an 
adult or juvenile, State or local correc-
tional institution; and 

(3) Whenever a State provides for the 
transfer of rights under this part pur-
suant to paragraph (a)(1) or (a)(2) of 
this section, the agency must notify 
the child and the parents of the trans-
fer of rights. 

(b) Special rule. A State must estab-
lish procedures for appointing the par-
ent of a child with a disability, or, if 

the parent is not available, another ap-
propriate individual, to represent the 
educational interests of the child 
throughout the period of the child’s eli-
gibility under Part B of the Act if, 
under State law, a child who has 
reached the age of majority, but has 
not been determined to be incom-
petent, can be determined not to have 
the ability to provide informed consent 
with respect to the child’s educational 
program. 

(Authority: 20 U.S.C. 1415(m)) 

§§ 300.521–300.529 [Reserved] 

DISCIPLINE PROCEDURES 

§ 300.530 Authority of school per-
sonnel. 

(a) Case-by-case determination. School 
personnel may consider any unique cir-
cumstances on a case-by-case basis 
when determining whether a change in 
placement, consistent with the other 
requirements of this section, is appro-
priate for a child with a disability who 
violates a code of student conduct. 

(b) General. (1) School personnel 
under this section may remove a child 
with a disability who violates a code of 
student conduct from his or her cur-
rent placement to an appropriate in-
terim alternative educational setting, 
another setting, or suspension, for not 
more than 10 consecutive school days 
(to the extent those alternatives are 
applied to children without disabil-
ities), and for additional removals of 
not more than 10 consecutive school 
days in that same school year for sepa-
rate incidents of misconduct (as long 
as those removals do not constitute a 
change of placement under § 300.536). 

(2) After a child with a disability has 
been removed from his or her current 
placement for 10 school days in the 
same school year, during any subse-
quent days of removal the public agen-
cy must provide services to the extent 
required under paragraph (d) of this 
section. 

(c) Additional authority. For discipli-
nary changes in placement that would 
exceed 10 consecutive school days, if 
the behavior that gave rise to the vio-
lation of the school code is determined 
not to be a manifestation of the child’s 
disability pursuant to paragraph (e) of 
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this section, school personnel may 
apply the relevant disciplinary proce-
dures to children with disabilities in 
the same manner and for the same du-
ration as the procedures would be ap-
plied to children without disabilities, 
except as provided in paragraph (d) of 
this section. 

(d) Services. (1) A child with a dis-
ability who is removed from the child’s 
current placement pursuant to para-
graphs (c), or (g) of this section must— 

(i) Continue to receive educational 
services, as provided in § 300.101(a), so 
as to enable the child to continue to 
participate in the general education 
curriculum, although in another set-
ting, and to progress toward meeting 
the goals set out in the child’s IEP; and 

(ii) Receive, as appropriate, a func-
tional behavioral assessment, and be-
havioral intervention services and 
modifications, that are designed to ad-
dress the behavior violation so that it 
does not recur. 

(2) The services required by para-
graph (d)(1), (d)(3), (d)(4), and (d)(5) of 
this section may be provided in an in-
terim alternative educational setting. 

(3) A public agency is only required 
to provide services during periods of re-
moval to a child with a disability who 
has been removed from his or her cur-
rent placement for 10 school days or 
less in that school year, if it provides 
services to a child without disabilities 
who is similarly removed. 

(4) After a child with a disability has 
been removed from his or her current 
placement for 10 school days in the 
same school year, if the current re-
moval is for not more than 10 consecu-
tive school days and is not a change of 
placement under § 300.536, school per-
sonnel, in consultation with at least 
one of the child’s teachers, determine 
the extent to which services are need-
ed, as provided in § 300.101(a), so as to 
enable the child to continue to partici-
pate in the general education cur-
riculum, although in another setting, 
and to progress toward meeting the 
goals set out in the child’s IEP. 

(5) If the removal is a change of 
placement under § 300.536, the child’s 
IEP Team determines appropriate serv-
ices under paragraph (d)(1) of this sec-
tion. 

(e) Manifestation determination. (1) 
Within 10 school days of any decision 
to change the placement of a child with 
a disability because of a violation of a 
code of student conduct, the LEA, the 
parent, and relevant members of the 
child’s IEP Team (as determined by the 
parent and the LEA) must review all 
relevant information in the student’s 
file, including the child’s IEP, any 
teacher observations, and any relevant 
information provided by the parents to 
determine— 

(i) If the conduct in question was 
caused by, or had a direct and substan-
tial relationship to, the child’s dis-
ability; or 

(ii) If the conduct in question was the 
direct result of the LEA’s failure to im-
plement the IEP. 

(2) The conduct must be determined 
to be a manifestation of the child’s dis-
ability if the LEA, the parent, and rel-
evant members of the child’s IEP Team 
determine that a condition in either 
paragraph (e)(1)(i) or (1)(ii) of this sec-
tion was met. 

(3) If the LEA, the parent, and rel-
evant members of the child’s IEP Team 
determine the condition described in 
paragraph (e)(1)(ii) of this section was 
met, the LEA must take immediate 
steps to remedy those deficiencies. 

(f) Determination that behavior was a 
manifestation. If the LEA, the parent, 
and relevant members of the IEP Team 
make the determination that the con-
duct was a manifestation of the child’s 
disability, the IEP Team must— 

(1) Either— 
(i) Conduct a functional behavioral 

assessment, unless the LEA had con-
ducted a functional behavioral assess-
ment before the behavior that resulted 
in the change of placement occurred, 
and implement a behavioral interven-
tion plan for the child; or 

(ii) If a behavioral intervention plan 
already has been developed, review the 
behavioral intervention plan, and mod-
ify it, as necessary, to address the be-
havior; and 

(2) Except as provided in paragraph 
(g) of this section, return the child to 
the placement from which the child 
was removed, unless the parent and the 
LEA agree to a change of placement as 
part of the modification of the behav-
ioral intervention plan. 
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(g) Special circumstances. School per-
sonnel may remove a student to an in-
terim alternative educational setting 
for not more than 45 school days with-
out regard to whether the behavior is 
determined to be a manifestation of 
the child’s disability, if the child— 

(1) Carries a weapon to or possesses a 
weapon at school, on school premises, 
or to or at a school function under the 
jurisdiction of an SEA or an LEA; 

(2) Knowingly possesses or uses ille-
gal drugs, or sells or solicits the sale of 
a controlled substance, while at school, 
on school premises, or at a school func-
tion under the jurisdiction of an SEA 
or an LEA; or 

(3) Has inflicted serious bodily injury 
upon another person while at school, 
on school premises, or at a school func-
tion under the jurisdiction of an SEA 
or an LEA. 

(h) Notification. On the date on which 
the decision is made to make a re-
moval that constitutes a change of 
placement of a child with a disability 
because of a violation of a code of stu-
dent conduct, the LEA must notify the 
parents of that decision, and provide 
the parents the procedural safeguards 
notice described in § 300.504. 

(i) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Controlled substance means a drug 
or other substance identified under 
schedules I, II, III, IV, or V in section 
202(c) of the Controlled Substances Act 
(21 U.S.C. 812(c)). 

(2) Illegal drug means a controlled 
substance; but does not include a con-
trolled substance that is legally pos-
sessed or used under the supervision of 
a licensed health-care professional or 
that is legally possessed or used under 
any other authority under that Act or 
under any other provision of Federal 
law. 

(3) Serious bodily injury has the mean-
ing given the term ‘‘serious bodily in-
jury’’ under paragraph (3) of subsection 
(h) of section 1365 of title 18, United 
States Code. 

(4) Weapon has the meaning given the 
term ‘‘dangerous weapon’’ under para-
graph (2) of the first subsection (g) of 
section 930 of title 18, United States 
Code. 

(Authority: 20 U.S.C. 1415(k)(1) and (7)) 

§ 300.531 Determination of setting. 
The child’s IEP Team determines the 

interim alternative educational setting 
for services under § 300.530(c), (d)(5), and 
(g). 

(Authority: 20 U.S.C. 1415(k)(2)) 

§ 300.532 Appeal. 
(a) General. The parent of a child 

with a disability who disagrees with 
any decision regarding placement 
under §§ 300.530 and 300.531, or the mani-
festation determination under 
§ 300.530(e), or an LEA that believes 
that maintaining the current place-
ment of the child is substantially like-
ly to result in injury to the child or 
others, may appeal the decision by re-
questing a hearing. The hearing is re-
quested by filing a complaint pursuant 
to §§ 300.507 and 300.508(a) and (b). 

(b) Authority of hearing officer. (1) A 
hearing officer under § 300.511 hears, 
and makes a determination regarding 
an appeal under paragraph (a) of this 
section. 

(2) In making the determination 
under paragraph (b)(1) of this section, 
the hearing officer may— 

(i) Return the child with a disability 
to the placement from which the child 
was removed if the hearing officer de-
termines that the removal was a viola-
tion of § 300.530 or that the child’s be-
havior was a manifestation of the 
child’s disability; or 

(ii) Order a change of placement of 
the child with a disability to an appro-
priate interim alternative educational 
setting for not more than 45 school 
days if the hearing officer determines 
that maintaining the current place-
ment of the child is substantially like-
ly to result in injury to the child or to 
others. 

(3) The procedures under paragraphs 
(a) and (b)(1) and (2) of this section may 
be repeated, if the LEA believes that 
returning the child to the original 
placement is substantially likely to re-
sult in injury to the child or to others. 

(c) Expedited due process hearing. (1) 
Whenever a hearing is requested under 
paragraph (a) of this section, the par-
ents or the LEA involved in the dispute 
must have an opportunity for an im-
partial due process hearing consistent 
with the requirements of §§ 300.507 and 
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300.508(a) through (c) and §§ 300.510 
through 300.514, except as provided in 
paragraph (c)(2) through (4) of this sec-
tion. 

(2) The SEA or LEA is responsible for 
arranging the expedited due process 
hearing, which must occur within 20 
school days of the date the complaint 
requesting the hearing is filed. The 
hearing officer must make a deter-
mination within 10 school days after 
the hearing. 

(3) Unless the parents and LEA agree 
in writing to waive the resolution 
meeting described in paragraph (c)(3)(i) 
of this section, or agree to use the me-
diation process described in § 300.506— 

(i) A resolution meeting must occur 
within seven days of receiving notice of 
the due process complaint; and 

(ii) The due process hearing may pro-
ceed unless the matter has been re-
solved to the satisfaction of both par-
ties within 15 days of the receipt of the 
due process complaint. 

(4) A State may establish different 
State-imposed procedural rules for ex-
pedited due process hearings conducted 
under this section than it has estab-
lished for other due process hearings, 
but, except for the timelines as modi-
fied in paragraph (c)(3) of this section, 
the State must ensure that the require-
ments in §§ 300.510 through 300.514 are 
met. 

(5) The decisions on expedited due 
process hearings are appealable con-
sistent with § 300.514. 

(Authority: 20 U.S.C. 1415(k)(3) and (4)(B), 
1415(f)(1)(A)) 

§ 300.533 Placement during appeals. 

When an appeal under § 300.532 has 
been made by either the parent or the 
LEA, the child must remain in the in-
terim alternative educational setting 
pending the decision of the hearing of-
ficer or until the expiration of the time 
period specified in § 300.530(c) or (g), 
whichever occurs first, unless the par-
ent and the SEA or LEA agree other-
wise. 

(Authority: 20 U.S.C. 1415(k)(4)(A)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.534 Protections for children not 
determined eligible for special edu-
cation and related services. 

(a) General. A child who has not been 
determined to be eligible for special 
education and related services under 
this part and who has engaged in be-
havior that violated a code of student 
conduct, may assert any of the protec-
tions provided for in this part if the 
public agency had knowledge (as deter-
mined in accordance with paragraph (b) 
of this section) that the child was a 
child with a disability before the be-
havior that precipitated the discipli-
nary action occurred. 

(b) Basis of knowledge. A public agen-
cy must be deemed to have knowledge 
that a child is a child with a disability 
if before the behavior that precipitated 
the disciplinary action occurred— 

(1) The parent of the child expressed 
concern in writing to supervisory or 
administrative personnel of the appro-
priate educational agency, or a teacher 
of the child, that the child is in need of 
special education and related services; 

(2) The parent of the child requested 
an evaluation of the child pursuant to 
§§ 300.300 through 300.311; or 

(3) The teacher of the child, or other 
personnel of the LEA, expressed spe-
cific concerns about a pattern of behav-
ior demonstrated by the child directly 
to the director of special education of 
the agency or to other supervisory per-
sonnel of the agency. 

(c) Exception. A public agency would 
not be deemed to have knowledge 
under paragraph (b) of this section if— 

(1) The parent of the child— 
(i) Has not allowed an evaluation of 

the child pursuant to §§ 300.300 through 
300.311; or 

(ii) Has refused services under this 
part; or 

(2) The child has been evaluated in 
accordance with §§ 300.300 through 
300.311 and determined to not be a child 
with a disability under this part. 

(d) Conditions that apply if no basis of 
knowledge. (1) If a public agency does 
not have knowledge that a child is a 
child with a disability (in accordance 
with paragraphs (b) and (c) of this sec-
tion) prior to taking disciplinary meas-
ures against the child, the child may be 
subjected to the disciplinary measures 
applied to children without disabilities 
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who engage in comparable behaviors 
consistent with paragraph (d)(2) of this 
section. 

(2)(i) If a request is made for an eval-
uation of a child during the time period 
in which the child is subjected to dis-
ciplinary measures under § 300.530, the 
evaluation must be conducted in an ex-
pedited manner. 

(ii) Until the evaluation is com-
pleted, the child remains in the edu-
cational placement determined by 
school authorities, which can include 
suspension or expulsion without edu-
cational services. 

(iii) If the child is determined to be a 
child with a disability, taking into con-
sideration information from the eval-
uation conducted by the agency and in-
formation provided by the parents, the 
agency must provide special education 
and related services in accordance with 
this part, including the requirements 
of §§ 300.530 through 300.536 and section 
612(a)(1)(A) of the Act. 

(Authority: 20 U.S.C. 1415(k)(5)) 

§ 300.535 Referral to and action by law 
enforcement and judicial authori-
ties. 

(a) Rule of construction. Nothing in 
this part prohibits an agency from re-
porting a crime committed by a child 
with a disability to appropriate au-
thorities or prevents State law enforce-
ment and judicial authorities from ex-
ercising their responsibilities with re-
gard to the application of Federal and 
State law to crimes committed by a 
child with a disability. 

(b) Transmittal of records. (1) An agen-
cy reporting a crime committed by a 
child with a disability must ensure 
that copies of the special education and 
disciplinary records of the child are 
transmitted for consideration by the 
appropriate authorities to whom the 
agency reports the crime. 

(2) An agency reporting a crime 
under this section may transmit copies 
of the child’s special education and dis-
ciplinary records only to the extent 
that the transmission is permitted by 
the Family Educational Rights and 
Privacy Act. 

(Authority: 20 U.S.C. 1415(k)(6)) 

§ 300.536 Change of placement because 
of disciplinary removals. 

(a) For purposes of removals of a 
child with a disability from the child’s 
current educational placement under 
§§ 300.530 through 300.535, a change of 
placement occurs if— 

(1) The removal is for more than 10 
consecutive school days; or 

(2) The child has been subjected to a 
series of removals that constitute a 
pattern— 

(i) Because the series of removals 
total more than 10 school days in a 
school year; 

(ii) Because the child’s behavior is 
substantially similar to the child’s be-
havior in previous incidents that re-
sulted in the series of removals; and 

(iii) Because of such additional fac-
tors as the length of each removal, the 
total amount of time the child has 
been removed, and the proximity of the 
removals to one another. 

(b)(1) The public agency determines 
on a case-by-case basis whether a pat-
tern of removals constitutes a change 
of placement. 

(2) This determination is subject to 
review through due process and judicial 
proceedings. 

(Authority: 20 U.S.C. 1415(k)) 

§ 300.537 State enforcement mecha-
nisms. 

Notwithstanding §§ 300.506(b)(7) and 
300.510(d)(2), which provide for judicial 
enforcement of a written agreement 
reached as a result of mediation or a 
resolution meeting, there is nothing in 
this part that would prevent the SEA 
from using other mechanisms to seek 
enforcement of that agreement, pro-
vided that use of those mechanisms is 
not mandatory and does not delay or 
deny a party the right to seek enforce-
ment of the written agreement in a 
State court of competent jurisdiction 
or in a district court of the United 
States. 

(Authority: 20 U.S.C. 1415(e)(2)(F), 
1415(f)(1)(B)) 
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§§ 300.538–300.599 [Reserved] 

Subpart F—Monitoring, Enforce-
ment, Confidentiality, and 
Program Information 

MONITORING, TECHNICAL ASSISTANCE, 
AND ENFORCEMENT 

§ 300.600 State monitoring and en-
forcement. 

(a) The State must— 
(1) Monitor the implementation of 

this part; 
(2) Make determinations annually 

about the performance of each LEA 
using the categories in § 300.603(b)(1); 

(3) Enforce this part, consistent with 
§ 300.604, using appropriate enforcement 
mechanisms, which must include, if ap-
plicable, the enforcement mechanisms 
identified in § 300.604(a)(1) (technical as-
sistance), (a)(3) (conditions on funding 
of an LEA), (b)(2)(i) (a corrective ac-
tion plan or improvement plan), 
(b)(2)(v) (withholding funds, in whole or 
in part, by the SEA), and (c)(2) (with-
holding funds, in whole or in part, by 
the SEA); and 

(4) Report annually on the perform-
ance of the State and of each LEA 
under this part, as provided in 
§ 300.602(b)(1)(i)(A) and (b)(2). 

(b) The primary focus of the State’s 
monitoring activities must be on— 

(1) Improving educational results and 
functional outcomes for all children 
with disabilities; and 

(2) Ensuring that public agencies 
meet the program requirements under 
Part B of the Act, with a particular 
emphasis on those requirements that 
are most closely related to improving 
educational results for children with 
disabilities. 

(c) As a part of its responsibilities 
under paragraph (a) of this section, the 
State must use quantifiable indicators 
and such qualitative indicators as are 
needed to adequately measure perform-
ance in the priority areas identified in 
paragraph (d) of this section, and the 
indicators established by the Secretary 
for the State performance plans. 

(d) The State must monitor the LEAs 
located in the State, using quantifiable 
indicators in each of the following pri-
ority areas, and using such qualitative 

indicators as are needed to adequately 
measure performance in those areas: 

(1) Provision of FAPE in the least re-
strictive environment. 

(2) State exercise of general super-
vision, including child find, effective 
monitoring, the use of resolution meet-
ings, mediation, and a system of tran-
sition services as defined in § 300.43 and 
in 20 U.S.C. 1437(a)(9). 

(3) Disproportionate representation 
of racial and ethnic groups in special 
education and related services, to the 
extent the representation is the result 
of inappropriate identification. 

(e) In exercising its monitoring re-
sponsibilities under paragraph (d) of 
this section, the State must ensure 
that when it identifies noncompliance 
with the requirements of this part by 
LEAs, the noncompliance is corrected 
as soon as possible, and in no case later 
than one year after the State’s identi-
fication of the noncompliance. 

(Approved by the Office of Management and 
Budget under control number 1820–0624) 

(Authority: 20 U.S.C. 1416(a)) 

[71 FR 46753, Aug. 14, 2006, as amended at 73 
FR 73027, Dec. 1, 2008] 

§ 300.601 State performance plans and 
data collection. 

(a) General. Not later than December 
3, 2005, each State must have in place a 
performance plan that evaluates the 
State’s efforts to implement the re-
quirements and purposes of Part B of 
the Act, and describes how the State 
will improve such implementation. 

(1) Each State must submit the 
State’s performance plan to the Sec-
retary for approval in accordance with 
the approval process described in sec-
tion 616(c) of the Act. 

(2) Each State must review its State 
performance plan at least once every 
six years, and submit any amendments 
to the Secretary. 

(3) As part of the State performance 
plan, each State must establish meas-
urable and rigorous targets for the in-
dicators established by the Secretary 
under the priority areas described in 
§ 300.600(d). 

(b) Data collection. (1) Each State 
must collect valid and reliable infor-
mation as needed to report annually to 
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