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612(a)(10)(A) of the Act, or if the Sec-
retary determines that an SEA, LEA,
or other public agency has substan-
tially failed or is unwilling to provide
for such equitable participation then
the Secretary shall, notwithstanding
such provision of law, arrange for the
provision of services to these children
through arrangements which shall be
subject to the requirements of section
612(a)(10)(A) of the Act.

(b) The Secretary waives the require-
ment of section 612(a)(10)(A) of the Act
and of §§300.131 through 300.144 if the
Secretary implements a by-pass.

(Authority: 20 U.S.C. 1412(f)(1))

§300.191 Provisions for services under
a by-pass.

(a) Before implementing a by-pass,
the Secretary consults with appro-
priate public and private school offi-
cials, including SEA officials, in the af-
fected State, and as appropriate, LEA
or other public agency officials to con-
sider matters such as—

(1) Any prohibition imposed by State
law that results in the need for a by-
pass; and

(2) The scope and nature of the serv-
ices required by private school children
with disabilities in the State, and the
number of children to be served under
the by-pass.

(b) After determining that a by-pass
is required, the Secretary arranges for
the provision of services to private
school children with disabilities in the
State, LEA or other public agency in a
manner consistent with the require-
ments of section 612(a)(10)(A) of the Act
and §§300.131 through 300.144 by pro-
viding services through one or more
agreements with appropriate parties.

(c) For any fiscal year that a by-pass
is implemented, the Secretary deter-
mines the maximum amount to be paid
to the providers of services by multi-
plying—

(1) A per child amount determined by
dividing the total amount received by
the State under Part B of the Act for
the fiscal year by the number of chil-
dren with disabilities served in the
prior year as reported to the Secretary
under section 618 of the Act; by

(2) The number of private school chil-
dren with disabilities (as defined in
§§300.8(a) and 300.130) in the State, LEA
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or other public agency, as determined
by the Secretary on the basis of the
most recent satisfactory data avail-
able, which may include an estimate of
the number of those children with dis-
abilities.

(d) The Secretary deducts from the
State’s allocation under Part B of the
Act the amount the Secretary deter-
mines is necessary to implement a by-
pass and pays that amount to the pro-
vider of services. The Secretary may
withhold this amount from the State’s
allocation pending final resolution of
any investigation or complaint that
could result in a determination that a
by-pass must be implemented.

(Authority: 20 U.S.C. 1412(f)(2))

§300.192 Notice of intent to implement
a by-pass.

(a) Before taking any final action to
implement a by-pass, the Secretary
provides the SEA and, as appropriate,
LEA or other public agency with writ-
ten notice.

(b) In the written notice, the Sec-
retary—

(1) States the reasons for the pro-
posed by-pass in sufficient detail to
allow the SEA and, as appropriate,
LEA or other public agency to respond;
and

(2) Advises the SEA and, as appro-
priate, LEA or other public agency
that it has a specific period of time (at
least 45 days) from receipt of the writ-
ten notice to submit written objections
to the proposed by-pass and that it
may request in writing the opportunity
for a hearing to show cause why a by-
pass should not be implemented.

(c) The Secretary sends the notice to
the SEA and, as appropriate, LEA or
other public agency by certified mail
with return receipt requested.

(Authority: 20 U.S.C. 1412(f)(3)(A))

§300.193 Request to show cause.

An SEA, LEA or other public agency
in receipt of a notice under §300.192
that seeks an opportunity to show
cause why a by-pass should not be im-
plemented must submit a written re-
quest for a show cause hearing to the
Secretary, within the specified time



§300.194

period in the written notice in

§300.192(0b)(2).
(Authority: 20 U.S.C. 1412()(3))

§300.194 Show cause hearing.

(a) If a show cause hearing is re-
quested, the Secretary—

(1) Notifies the SEA and affected
LEA or other public agency, and other
appropriate public and private school
officials of the time and place for the
hearing;

(2) Designates a person to conduct
the show cause hearing. The designee
must not have had any responsibility
for the matter brought for a hearing;
and

(3) Notifies the SEA, LEA or other
public agency, and representatives of
private schools that they may be rep-
resented by legal counsel and submit
oral or written evidence and arguments
at the hearing.

(b) At the show cause hearing, the
designee considers matters such as—

(1) The necessity for implementing a
by-pass;

(2) Possible factual errors in the writ-
ten notice of intent to implement a by-
pass; and

(3) The objections raised by public
and private school representatives.

(c) The designee may regulate the
course of the proceedings and the con-
duct of parties during the pendency of
the proceedings. The designee takes all
steps necessary to conduct a fair and
impartial proceeding, to avoid delay,
and to maintain order.

(d) The designee has no authority to
require or conduct discovery.

(e) The designee may interpret appli-
cable statutes and regulations, but
may not waive them or rule on their
validity.

(f) The designee arranges for the
preparation, retention, and, if appro-
priate, dissemination of the record of
the hearing.

(g) Within 10 days after the hearing,
the designee—

(1) Indicates that a decision will be
issued on the basis of the existing
record; or

(2) Requests further information
from the SEA, LEA, other public agen-
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cy, representatives of private schools
or Department officials.

(Authority: 20 U.S.C. 1412()(3))

§300.195 Decision.

(a) The designee who conducts the
show cause hearing—

(1) Within 120 days after the record of
a show cause hearing is closed, issues a
written decision that includes a state-
ment of findings; and

(2) Submits a copy of the decision to
the Secretary and sends a copy to each
party by certified mail with return re-
ceipt requested.

(b) Each party may submit comments
and recommendations on the designee’s
decision to the Secretary within 30
days of the date the party receives the
designee’s decision.

(c) The Secretary adopts, reverses, or
modifies the designee’s decision and
notifies all parties to the show cause
hearing of the Secretary’s final action.
That notice is sent by certified mail
with return receipt requested.

(Authority: 20 U.S.C. 1412()(3))

§300.196 Filing requirements.

(a) Any written submission under
§300.194 must be filed by hand-delivery,
by mail, or by facsimile transmission.
The Secretary discourages the use of
facsimile transmission for documents
longer than five pages.

(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;

(2) Mailed; or

(3) Sent by facsimile transmission.

(c) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary or the
hearing officer, as applicable, may re-
quire the filing of a follow-up hard
copy by hand-delivery or by mail with-
in a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(f) A party must show a proof of
mailing to establish the filing date
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