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(5) The State unit also may release 
personal information in order to pro-
tect the individual or others if the indi-
vidual poses a threat to his or her safe-
ty or to the safety of others. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c) and 101(a)(6)(A) of 
the Act; 29 U.S.C. 709(c) and 721(a)(6)(A)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.39 State-imposed requirements. 

The designated State unit must, 
upon request, identify those regula-
tions and policies relating to the ad-
ministration or operation of its voca-
tional rehabilitation program that are 
State-imposed, including any regula-
tions or policy based on State interpre-
tation of any Federal law, regulations, 
or guideline. 

(Authority: Section 17 of the Act; 29 U.S.C. 
714) 

§ 361.40 Reports. 

(a) The State plan must assure that 
the designated State agency will sub-
mit reports, including reports required 
under sections 13, 14, and 101(a)(10) of 
the Act— 

(1) In the form and level of detail and 
at the time required by the Secretary 
regarding applicants for and eligible 
individuals receiving services under 
this part; and 

(2) In a manner that provides a com-
plete count (other than the informa-
tion obtained through sampling con-
sistent with section 101(a)(10)(E) of the 
Act) of the applicants and eligible indi-
viduals to— 

(i) Permit the greatest possible cross- 
classification of data; and 

(ii) Protect the confidentiality of the 
identity of each individual. 

(b) The designated State agency must 
comply with any requirements nec-
essary to ensure the accuracy and 
verification of those reports. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(10)(A) and (F) of 
the Act; 29 U.S.C. 721(a)(10)(A) and (F)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

PROVISION AND SCOPE OF SERVICES 

§ 361.41 Processing referrals and ap-
plications. 

(a) Referrals. The designated State 
unit must establish and implement 
standards for the prompt and equitable 
handling of referrals of individuals for 
vocational rehabilitation services, in-
cluding referrals of individuals made 
through the One-Stop service delivery 
systems established under section 121 
of the Workforce Investment Act of 
1998. The standards must include 
timelines for making good faith efforts 
to inform these individuals of applica-
tion requirements and to gather infor-
mation necessary to initiate an assess-
ment for determining eligibility and 
priority for services. 

(b) Applications. (1) Once an indi-
vidual has submitted an application for 
vocational rehabilitation services, in-
cluding applications made through 
common intake procedures in One-Stop 
centers established under section 121 of 
the Workforce Investment Act of 1998, 
an eligibility determination must be 
made within 60 days, unless— 

(i) Exceptional and unforeseen cir-
cumstances beyond the control of the 
designated State unit preclude making 
an eligibility determination within 60 
days and the designated State unit and 
the individual agree to a specific exten-
sion of time; or 

(ii) An exploration of the individual’s 
abilities, capabilities, and capacity to 
perform in work situations is carried 
out in accordance with § 361.42(e) or, if 
appropriate, an extended evaluation is 
carried out in accordance with 
§ 361.42(f). 

(2) An individual is considered to 
have submitted an application when 
the individual or the individual’s rep-
resentative, as appropriate— 

(i)(A) Has completed and signed an 
agency application form; 

(B) Has completed a common intake 
application form in a One-Stop center 
requesting vocational rehabilitation 
services; or 

(C) Has otherwise requested services 
from the designated State unit; 

(ii) Has provided to the designated 
State unit information necessary to 
initiate an assessment to determine 

VerDate Mar<15>2010 10:20 Jul 22, 2010 Jkt 220134 PO 00000 Frm 00276 Fmt 8010 Sfmt 8010 Y:\SGML\220134.XXX 220134W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



267 

Off. of Spec. Educ. and Rehab. Services, Education § 361.42 

eligibility and priority for services; 
and 

(iii) Is available to complete the as-
sessment process. 

(3) The designated State unit must 
ensure that its application forms are 
widely available throughout the State, 
particularly in the One-Stop centers 
established under section 121 of the 
Workforce Investment Act of 1998. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(6)(A) and 102(a)(6) 
of the Act; 29 U.S.C. 721(a)(6)(A) and 722(a)(6)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.42 Assessment for determining 
eligibility and priority for services. 

In order to determine whether an in-
dividual is eligible for vocational reha-
bilitation services and the individual’s 
priority under an order of selection for 
services (if the State is operating under 
an order of selection), the designated 
State unit must conduct an assessment 
for determining eligibility and priority 
for services. The assessment must be 
conducted in the most integrated set-
ting possible, consistent with the indi-
vidual’s needs and informed choice, and 
in accordance with the following provi-
sions: 

(a) Eligibility requirements—(1) Basic 
requirements. The designated State 
unit’s determination of an applicant’s 
eligibility for vocational rehabilitation 
services must be based only on the fol-
lowing requirements: 

(i) A determination by qualified per-
sonnel that the applicant has a phys-
ical or mental impairment. 

(ii) A determination by qualified per-
sonnel that the applicant’s physical or 
mental impairment constitutes or re-
sults in a substantial impediment to 
employment for the applicant. 

(iii) A determination by a qualified 
vocational rehabilitation counselor 
employed by the designated State unit 
that the applicant requires vocational 
rehabilitation services to prepare for, 
secure, retain, or regain employment 
consistent with the applicant’s unique 
strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, 
and informed choice. 

(iv) A presumption, in accordance 
with paragraph (a)(2) of this section, 
that the applicant can benefit in terms 
of an employment outcome from the 
provision of vocational rehabilitation 
services. 

(2) Presumption of benefit. The des-
ignated State unit must presume that 
an applicant who meets the eligibility 
requirements in paragraphs (a)(1)(i) 
and (ii) of this section can benefit in 
terms of an employment outcome un-
less it demonstrates, based on clear 
and convincing evidence, that the ap-
plicant is incapable of benefiting in 
terms of an employment outcome from 
vocational rehabilitation services due 
to the severity of the applicant’s dis-
ability. 

(3) Presumption of eligibility for Social 
Security recipients and beneficiaries. (i) 
Any applicant who has been deter-
mined eligible for Social Security ben-
efits under Title II or Title XVI of the 
Social Security Act is— 

(A) Presumed eligible for vocational 
rehabilitation services under para-
graphs (a)(1) and (2) of this section; and 

(B) Considered an individual with a 
significant disability as defined in 
§ 361.5(b)(31). 

(ii) If an applicant for vocational re-
habilitation services asserts that he or 
she is eligible for Social Security bene-
fits under Title II or Title XVI of the 
Social Security Act (and, therefore, is 
presumed eligible for vocational reha-
bilitation services under paragraph 
(a)(3)(i)(A) of this section), but is un-
able to provide appropriate evidence, 
such as an award letter, to support 
that assertion, the State unit must 
verify the applicant’s eligibility under 
Title II or Title XVI of the Social Se-
curity Act by contacting the Social Se-
curity Administration. This 
verification must be made within a rea-
sonable period of time that enables the 
State unit to determine the applicant’s 
eligibility for vocational rehabilitation 
services within 60 days of the indi-
vidual submitting an application for 
services in accordance with 
§ 361.41(b)(2). 

(4) Achievement of an employment out-
come. Any eligible individual, including 
an individual whose eligibility for vo-
cational rehabilitation services is 
based on the individual being eligible 
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