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policy, the Secretary pays to the des-
ignated agency, from the State allot-
ment under paragraph (a) or (b) of this 
section, the amount specified in the 
State’s approved request. Because the 
designated agency is the eventual, if 
not the direct, recipient of the CAP 
funds, 34 CFR parts 74 and 81 apply to 
the designated agency, whether or not 
the designated agency is the actual re-
cipient of the CAP grant. However, be-
cause it is the State that submits an 
application for and receives the CAP 
grant, the State remains the grantee 
for purposes of 34 CFR parts 76 and 80. 
In addition, both the State and the des-
ignated agency are considered recipi-
ents for purposes of 34 CFR part 81. 

(Authority: 29 U.S.C. 732 (b) and (e); Pub. L. 
101–219 (Dec. 12, 1989); Pub. L. 99–658 (Nov. 14, 
1986); and Pub. L. 99–239 (Jan. 14, 1986)) 

§ 370.31 How does the Secretary reallo-
cate funds? 

(a) The Secretary reallocates funds in 
accordance with section 112(e)(2) of the 
Act. 

(b) A designated agency shall inform 
the Secretary at least 90 days before 
the end of the fiscal year for which 
CAP funds were received whether the 
designated agency is making available 
for reallotment any of those CAP funds 
that it will be unable to obligate in 
that fiscal year. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(e)(2)) 

Subpart E—What Post-Award Con-
ditions Must Be Met by a Des-
ignated Agency? 

§ 370.40 What are allowable costs? 
(a) If the designated agency is a 

State or local government agency, the 
designated agency shall apply the cost 
principles in accordance with 34 CFR 
80.22(b). 

(b) If the designated agency is a pri-
vate nonprofit organization, the des-
ignated agency shall apply the cost 
principles in accordance with subpart Q 
of 34 CFR part 74. 

(c) In addition to those allowable 
costs established in EDGAR, and con-
sistent with the program activities 
listed in § 370.4, the cost of travel in 

connection with the provision to a cli-
ent or client applicant of assistance 
under this program is allowable. The 
cost of travel includes the cost of trav-
el for an attendant if the attendant 
must accompany the client or client 
applicant. 

(d) The State and the designated 
agency are accountable, both jointly 
and severally, to the Secretary for the 
proper use of funds made available 
under this part. However, the Sec-
retary may choose to recover funds 
under the procedures in 34 CFR part 81 
from either the State or the designated 
agency, or both, depending on the cir-
cumstances of each case. 

(Authority: 29 U.S.C. 711(c) and 732(c)(3)) 

§ 370.41 What conflict of interest provi-
sion applies to employees of a des-
ignated agency? 

(a) Except as permitted by paragraph 
(b) of this section, an employee of a 
designated agency, of a center under 
contract with a designated agency (as 
permitted by § 370.2(f)), or of an entity 
or individual under contract with a 
designated agency, who carries out any 
CAP duties or responsibilities, while so 
employed, may not— 

(1) Serve concurrently as a staff 
member of, consultant to, or in any 
other capacity within, any other reha-
bilitation project, program, or commu-
nity rehabilitation program receiving 
assistance under the Act in the State; 
or 

(2) Provide any services under the 
Act, other than CAP and PAIR serv-
ices. 

(b) An employee of a designated 
agency or of a center under contract 
with a designated agency, as permitted 
by § 370.2(f), may— 

(1) Receive a traineeship under sec-
tion 302 of the Act; 

(2) Provide services under the PAIR 
program; 

(3) Represent the CAP on any board 
or council (such as the SRAC) if CAP 
representation on the board or council 
is specifically permitted or mandated 
by the Act; and 

(4) Consult with policymaking and 
administrative personnel in State and 
local rehabilitation programs, projects, 

VerDate Mar<15>2010 10:20 Jul 22, 2010 Jkt 220134 PO 00000 Frm 00375 Fmt 8010 Sfmt 8010 Y:\SGML\220134.XXX 220134W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



366 

34 CFR Ch. III (7–1–10 Edition) § 370.42 

and community rehabilitation pro-
grams, if consultation with the des-
ignated agency is specifically per-
mitted or mandated by the Act. 

(Authority: 29 U.S.C. 732(g)(1)) 

§ 370.42 What access must the CAP be 
afforded to policymaking and ad-
ministrative personnel? 

The CAP must be afforded reasonable 
access to policymaking and adminis-
trative personnel in State and local re-
habilitation programs, projects, and 
community rehabilitation programs. 
One way in which the CAP may be pro-
vided that access would be to include 
the director of the designated agency 
among the individuals to be consulted 
on matters of general policy develop-
ment and implementation, as required 
by sections 101(a) (18) and (23) of the 
Act. 

(Authority: 29 U.S.C. 721(a) (18) and (23) and 
732(g)(2)) 

§ 370.43 What requirement applies to 
the use of mediation procedures? 

(a) Each designated agency shall im-
plement procedures designed to ensure 
that, to the maximum extent possible, 
good faith negotiations and mediation 
procedures are used before resorting to 
formal administrative or legal rem-
edies. In designing these procedures, 
the designated agency may take into 
account its level of resources. 

(b) For purposes of this section, me-
diation may involve the use of profes-
sional mediators, other independent 
third parties mutually agreed to by the 
parties to the dispute, or an employee 
of the designated agency who— 

(1) Is not assigned to advocate for or 
otherwise represent or is not involved 
with advocating for or otherwise rep-
resenting the client or client applicant 
who is a party to the mediation; and 

(2) Has not previously advocated for 
or otherwise represented or been in-
volved with advocating for or other-
wise representing that same client or 
client applicant. 

(Authority: 29 U.S.C. 732(g)(3)) 

§ 370.44 What reporting requirement 
applies to each designated agency? 

In addition to the program and fiscal 
reporting requirements in EDGAR that 

are applicable to this program, each 
designated agency shall submit to the 
Secretary, no later than 90 days after 
the end of each fiscal year, an annual 
report on the operation of its CAP dur-
ing the previous year, including a sum-
mary of the work done and the uniform 
statistical tabulation of all cases han-
dled by the program. The annual report 
must contain information on— 

(a) The number of requests received 
by the designated agency for informa-
tion on services and benefits under the 
Act and title I of the ADA; 

(b) The number of referrals to other 
agencies made by the designated agen-
cy and the reason or reasons for those 
referrals; 

(c) The number of requests for advo-
cacy services received by the des-
ignated agency from clients or client 
applicants; 

(d) The number of the requests for 
advocacy services from clients or cli-
ent applicants that the designated 
agency was unable to serve; 

(e) The reasons that the designated 
agency was unable to serve all of the 
requests for advocacy services from cli-
ents or client applicants; and 

(f) Any other information that the 
Secretary may require. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 732(g) (4) and (5)) 

§ 370.45 What limitation applies to the 
pursuit of legal remedies? 

A designated agency may not bring 
any class action in carrying out its re-
sponsibilities under this part. 

(Authority: 29 U.S.C. 732(d)) 

§ 370.46 What consultation require-
ment applies to a Governor of a 
State? 

In designating a client assistance 
agency under § 370.2, redesignating a 
client assistance agency under 
§ 370.10(a), and carrying out the other 
provisions of this part, the Governor 
shall consult with the director of the 
State vocational rehabilitation agency 
(or, in States with both a general agen-
cy and an agency for the blind, the di-
rectors of both agencies), the head of 
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