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without prejudice to further pro-
ceedings if PER is denied. The time and 
place of hearing fixed in the citation 
shall be reasonable and shall be subject 
to change for cause. 

(c) Answers to citations requesting 
PER shall be in the form of all an-
swers, as set forth in § 1150.43, and must 
be filed within four (4) days after re-
ceipt of the citation. Answers shall re-
cite in detail, by affidavit or by nota-
rized answer, why the PER requested 
should not be granted. 

(d) When a citation contains both a 
request for relief to ensure compliance 
with a standard and a request for PER, 
an answer to the PER request shall be 
filed in accordance with paragraph (c) 
of this section and an answer to a re-
quest for other relief shall be filed in 
accordance with § 1150.43. 

(e) Citations and answers in PER pro-
ceedings may not be amended prior to 
hearing. Citations and answers in PER 
proceedings may be amended at the 
hearing with the permission of the 
judge. 

Subpart F—Responsibilities and 
Duties of Judge 

§ 1150.51 Who presides. 

(a) A judge assigned to the case under 
section 3105 or 3344 of title 5 U.S.C. 
(formerly section 11 of the Administra-
tive Procedure Act), shall preside over 
the taking of evidence in any hearing 
to which these rules of procedure 
apply. 

(b) The A&TBCB shall, in writing, 
promptly notify all parties and partici-
pants of the assignment of the judge. 
This notice may fix the time and place 
of hearing. 

(c) Pending his/her assignment, the 
responsibilities, duties, and authorities 
of the judge under these regulations 
shall be executed by the A&TBCB, 
through the Chair or another member 
of the A&TBCB designated by the 
Chair. A Board member shall not serve 
in this capacity in any proceeding re-
lating to the member, his/her Federal 
agency, or organization of which he/she 
is otherwise interested. 

[53 FR 39474, Oct. 7, 1988] 

§ 1150.52 Authority of judge. 
The judge shall have the duty to con-

duct a fair hearing, to take all nec-
essary action to avoid delay, and main-
tain order. He/she shall have all powers 
necessary to effect these ends, includ-
ing (but not limited to) the power to: 

(a) Arrange and issue notice of the 
date, time, and place of hearings pre-
viously set. 

(b) Hold conferences to settle, sim-
plify, or fix the issues in proceedings, 
or to consider other matters that may 
aid in the expeditious disposition of the 
proceedings. 

(c) Require parties and participants 
to state their position with respect to 
the various issues in the proceedings. 

(d) Administer oaths and affirma-
tions. 

(e) Rule on motions, and other proce-
dural items on matters pending before 
him/her. 

(f) Regulate the course of the hearing 
and conduct of counsel. 

(g) Examine witnesses and direct wit-
nesses to testify. 

(h) Receive, rule on, exclude or limit 
evidence. 

(i) Fix time for filing motions, peti-
tions, briefs, or other items in matters 
pending before him/her. 

(j) Issue decisions. 
(k) Take any action authorized by 

the rules in this part or the provisions 
of sections 551 through 559 of title 5 
U.S.C. (the Administrative Procedure 
Act). 

[45 FR 78474, Nov. 25, 1980. Redesignated at 53 
FR 39474, Oct. 7, 1988] 

§ 1150.53 Disqualification of judge. 
(a) A judge shall disqualify himself/ 

herself whenever in his/her opinion it is 
improper for him/her to preside at the 
proceedings. 

(b) At any time following appoint-
ment of the judge and before the filing 
of the decision, any party may request 
the judge to withdraw on grounds of 
personal bias or prejudice either 
against it or in favor of any adverse 
party, by promptly filing with him/her 
an affidavit setting forth in detail the 
alleged grounds for disqualification. 

(c) If, in the opinion of the judge, the 
affidavit referred to in paragraph (b) of 
this section is filed with due diligence 
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and is sufficient on its face, the judge 
shall promptly disqualify himself/her-
self. 

(d) If the judge does not disqualify 
himself/herself, he/she shall so rule 
upon the record, stating the grounds 
for his/her ruling. Then, he/she shall 
proceed with the hearing, or, if the 
hearing has closed, he/she shall proceed 
with the issuance of the decision. 

[45 FR 78474, Nov. 25, 1980. Redesignated at 53 
FR 39474, Oct. 7, 1988] 

Subpart G—Prehearing 
Conferences and Discovery 

§ 1150.61 Prehearing conference. 
(a) At any time before a hearing, the 

judge on his/her own motion or on mo-
tion of a party, may direct the parties 
or their representative to exchange in-
formation or to participate in a pre-
hearing conference for the purpose of 
considering matters which tend to sim-
plify the issues or expedite the pro-
ceedings. 

(b) The judge may issue a prehearing 
order which includes the agreements 
reached by the parties. Such order 
shall be served upon all parties and 
participants and shall be a part of the 
record. 

§ 1150.62 Exhibits. 
(a) Proposed exhibits shall be 

exhanged at the prehearing conference, 
or otherwise prior to the hearing if the 
judge so requires. Proposed exhibits 
not so exchanged may be denied admis-
sion as evidence. 

(b) The authenticity of all proposed 
exhibits will be deemed admitted un-
less written objection to them is filed 
prior to the hearing or unless good 
cause is shown at the hearing for fail-
ure to file such written objection. 

§ 1150.63 Discovery. 
(a) Parties are encouraged to engage 

in voluntary discovery procedures. For 
good cause shown under appropriate 
circumstances, but not as a matter of 
course, the judge may entertain mo-
tions for permission for discovery and 
issue orders including orders—(1) to 
submit testimony upon oral examina-
tion or written interrogatories before 
an officer authorized to administer 

oaths, (2) to permit service of written 
interrogatories upon the opposing 
party, (3) to produce and permit inspec-
tion of designated documents, and (4) 
to permit service upon the opposing 
parties of a request for the admission 
of specified facts. 

(b) Motions for discovery shall be 
granted only to the extent and upon 
such terms as the judge in his/her dis-
cretion considers to be consistent with 
and essential to the objective of secur-
ing a just and inexpensive determina-
tion of the merits of the citation with-
out unnecessary delay. 

(c) In connection with any discovery 
procedure, the judge may make any 
order which justice requires to protect 
a party or person from annoyance, em-
barrassment, oppression or undue bur-
den or expense, including limitations 
on the scope, method, time and place 
for discovery, and provisions for pro-
tecting the secrecy of confidential in-
formation or documents. If any party 
fails to comply with a discovery order 
of the judge, without an excuse or ex-
planation satisfactory to the judge, the 
judge may decide the fact or issue re-
lating to the material requested to be 
produced, or the subject matter of the 
probable testimony, in accordance with 
claims of the other party in interest or 
in accordance with the other evidence 
available to the judge, or make such 
other ruling as he/she determines just 
and proper. 

Subpart H—Hearing Procedures 

§ 1150.71 Briefs. 

The judge may require parties and 
participants to file written statements 
of position before the hearing begins. 
The judge may also require the parties 
to submit trial briefs. 

§ 1150.72 Purpose of hearing. 

Hearings for the receipt of evidence 
will be held only in cases where issues 
of fact must be resolved. Where it ap-
pears from the citation, the answer, 
stipulations, or other documents in the 
record, that there are no matters of 
material fact in dispute, the judge may 
enter an order so finding, vacating the 
hearing date, if one has been set, and 
fixing the time for filing briefs. 
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