AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pt. 800, App. A

by the head of the agency pursuant to
section 3(e) of Executive Order 13287.

[656 FR 77725, Dec. 12, 2000, as amended at 69
FR 40555, July 6, 2004]

APPENDIX A TO PART 800—CRITERIA FOR
COUNCIL INVOLVEMENT IN REVIEWING
INDIVIDUAL SECTION 106 CASES

(a) Introduction. This appendix sets forth
the criteria that will be used by the Council
to determine whether to enter an individual
section 106 review that it normally would
not be involved in.

(b) General policy. The Council may choose
to exercise its authorities under the section
106 regulations to participate in an indi-
vidual project pursuant to the following cri-
teria. However, the Council will not always
elect to participate even though one or more
of the criteria may be met.

(c) Specific criteria. The Council is likely to
enter the section 106 process at the steps
specified in the regulations in this part when
an undertaking:

(1) Has substantial impacts on important his-
toric properties. This may include adverse ef-
fects on properties that possess a national
level of significance or on properties that are
of unusual or noteworthy importance or are
a rare property type; or adverse effects to
large numbers of historic properties, such as
impacts to multiple properties within a his-
toric district.

(2) Presents important questions of policy or
interpretation. This may include questions
about how the Council’s regulations are
being applied or interpreted, including pos-
sible foreclosure or anticipatory demolition
situations; situations where the outcome
will set a precedent affecting Council poli-
cies or program goals; or the development of
programmatic agreements that alter the way
the section 106 process is applied to a group
or type of undertakings.

(3) Has the potential for presenting procedural
problems. This may include cases with sub-
stantial public controversy that is related to
historic preservation issues; with disputes
among or about consulting parties which the
Council’s involvement could help resolve;
that are involved or likely to be involved in
litigation on the basis of section 106; or car-
ried out by a Federal agency, in a State or
locality, or on tribal lands where the Council
has previously identified problems with sec-
tion 106 compliance pursuant to §800.9(d)(2).

(4) Presents issues of concern to Indian tribes
or Native Hawaiian organizations. This may
include cases where there have been concerns
raised about the identification of, evaluation
of or assessment of effects on historic prop-
erties to which an Indian tribe or Native Ha-
waiian organization attaches religious and
cultural significance; where an Indian tribe
or Native Hawaiian organization has re-
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quested Council involvement to assist in the
resolution of adverse effects; or where there
are questions relating to policy, interpreta-
tion or precedent under section 106 or its re-
lation to other authorities, such as the Na-
tive American Graves Protection and Repa-
triation Act.
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§801.1 Purpose and authorities.

(a) These regulations are required by
section 110(c) of the Housing and Com-
munity Development Act of 1980
(HCDA) (42 U.S.C. 5320) and apply only
to projects proposed to be funded by
the Department of Housing and Urban
Development (HUD) under the Urban
Development Action Grant (UDAG)
Program authorized by title I of the
Housing and Community Development
Act of 1974, as amended (42 U.S.C. 5301).
These regulations establish an expe-
dited process for obtaining the com-
ments of the Council specifically for
the UDAG program and, except as spe-
cifically provided, substitute for the
Council’s regulations for the ‘‘Protec-
tion of Historic and Cultural Prop-
erties’ (36 CFR part 800).
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(b) Section 110(c) of the HCDA of 1980
requires UDAG applicants to: (1) Iden-
tify all properties, if any, which are in-
cluded in the National Register of His-
toric Places and which will be affected
by the project for which the applica-
tion is made; (2) identify all other prop-
erties, if any, which will be affected by
such project and which, as determined
by the applicant, may meet the Cri-
teria established by the Secretary of
the Interior for inclusion in the Na-
tional Register (36 CFR 60.6); and (3)
provide a description of the effect, as
determined by the applicant, of the
project on properties identified pursu-
ant to (1) and (2). If the applicant de-
termines that such properties are af-
fected, the Act requires that the infor-
mation developed by the applicant
must be forwarded to the appropriate
State Historic Preservation Officer
(SHPO) for review and to the Secretary
of the Interior for a determination as
to whether the affected properties are
eligible for inclusion in the National
Register.

(c) Section 106 of the National His-
toric Preservation Act of 1966, as
amended (16 U.S.C. 470), requires the
head of any Federal agency with juris-
diction over a Federal, federally as-
sisted or federally licensed under-
taking that affects a property included
in or eligible for inclusion in the Na-
tional Register of Historic Places to
take into account the effect of the un-
dertaking on such property and afford
the Council a reasonable opportunity
to comment. Under the UDAG pro-
gram, applicants assume the status of
a Federal agency for purposes of com-
plying with section 106.

§801.2 Definitions.

The terms defined in 36 CFR 800.2
shall be used in conjunction with this
regulation. Furthermore, as used in
these regulations:

(a) Urban Development Action Grant
(UDAG) Program means the program of
the Department of Housing and Urban
Development (HUD) authorized by title
I of the Housing and Community Devel-
opment Act (HCDA) of 1977 (42 U.S.C.
5318) to assist revitalization efforts in
distressed cities and urban counties
which require increased public and pri-
vate investment.

§801.3

(b) Applicant means cities and urban
counties or Pocket of Poverty Commu-
nities which meet the criteria at 24
CFR 570.453. Except as specifically pro-
vided below, applicants, rather than
the Secretary of HUD, must comply
with these regulations.

(c) Project means a commercial, in-
dustrial, and/or neighborhood project
supported by the UDAG program of the
Department of HUD, as defined in 24
CFR 570.451(g). A project includes the
group of integrally related public and
private activities described in the
grant application which are to be car-
ried out to meet the objectives of the
action grant program and consists of
all action grant funded activities to-
gether with all non-action grant funded
activities. A project is an undertaking
as defined in 36 CFR 800.2(c).

(d) State Historic Preservation Officer
Review Period is a 45 day period pro-
vided to the appropriate State Historic
Preservation Officer by section 110(c)
of the Housing and Community Devel-
opment Act (HCDA) of 1980 for com-
ment on the formal submission by the
applicant of data on properties listed in
the National Register or which may
meet the Criteria and which will be af-
fected by the proposed UDAG project.
This period does not include any period
during which the applicant seeks infor-
mation from the State Historic Preser-
vation Officer to assist the applicant in
identifying properties, determining
whether a property meets the Criteria
for listing in the National Register of
Historic Places and determining
whether such property is affected by
the project.

(e) Secretary of the Interior Determina-
tion Period is a 45 day period provided
by section 110(c) of the HCDA of 1980
for a determination as to whether the
identified properties are eligible for in-
clusion in the National Register.

§801.3 Applicant responsibilities.

As early as possible before the appli-
cant makes a final decision concerning
a project and in any event prior to tak-
ing any action that would foreclose al-
ternatives or the Council’s ability to
comment, the applicant should take
the following steps to comply with the
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