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(b) Frequency of verification. A Copy-
right Owner or a Performer may con-
duct a single audit of the Designated
Agent upon reasonable notice and dur-
ing reasonable business hours, during
any given calendar year, for any or all
of the prior 3 calendar years, but no
calendar year shall be subject to audit
more than once.

(c) Notice of intent to audit. A Copy-
right Owner or Performer must file
with the Copyright Office a notice of
intent to audit the Designated Agent,
which shall, within 30 days of the filing
of the notice, publish in the FEDERAL
REGISTER a notice announcing such fil-
ing. The notification of intent to audit
shall be served at the same time on the
Designated Agent. Any such audit shall
be conducted by an independent and
qualified auditor identified in the no-
tice, and shall be binding on all Copy-
right Owners and Performers.

(d) Acquisition and retention of records.
The Designated Agent shall use com-
mercially reasonable efforts to obtain
or to provide access to any relevant
books and records maintained by third
parties for the purpose of the audit and
retain such records for a period of not
less than 3 years. The Copyright Owner
or Performer requesting the
verification procedure shall retain the
report of the verification for a period of
not less than 3 years.

(e) Acceptable wverification procedure.
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to
generally accepted auditing standards
by an independent and qualified audi-
tor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to a Copyright Owner or
Performer, except where the auditor
has a reasonable basis to suspect fraud
and disclosure would, in the reasonable
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Des-
ignated Agent in order to remedy any
factual errors and clarify any issues re-
lating to the audit; Provided that the
appropriate agent or employee of the
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Designated Agent reasonably cooper-
ates with the auditor to remedy
promptly any factual errors or clarify
any issues raised by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or Performer re-
questing the verification procedure
shall pay the cost of the procedure, un-
less it is finally determined that there
was an underpayment of 10% or more,
in which case the Designated Agent
shall, in addition to paying the amount
of any underpayment, bear the reason-
able costs of the verification proce-
dure.

§262.8 Unclaimed funds.

If a Designated Agent is unable to
identify or locate a Copyright Owner or
Performer who is entitled to receive a
royalty payment under this part, the
Designated Agent shall retain the re-
quired payment in a segregated trust
account for a period of 3 years from the
date of payment. No claim to such pay-
ment shall be valid after the expiration
of the 3-year period. After the expira-
tion of this period, the Designated
Agent may apply the unclaimed funds
to offset any costs deductible under 17
U.S.C. 114(g)(3). The foregoing shall
apply notwithstanding the common
law or statutes of any State.

PART 263—RATES AND TERMS FOR
CERTAIN TRANSMISSIONS AND
THE MAKING OF EPHEMERAL RE-
PRODUCTIONS BY NON-
COMMERCIAL LICENSEES

Sec.

263.1 General.

263.2 Definitions.

263.3 Royalty rates and terms.

AUTHORITY: 17 U.S.C. 112(e), 114, 801(b)(1).

SOURCE: 69 FR 5695, Feb. 6, 2004, unless oth-
erwise noted.

§263.1 General.

This part 263 establishes rates and
terms of royalty payments for the pub-
lic performance of sound recordings in
certain digital transmissions by cer-
tain Noncommercial Licensees in ac-
cordance with the provisions of 17
U.S.C. 114, and the making of ephem-
eral recordings by certain Noncommer-
cial Licensees in accordance with the
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provisions of 17 U.S.C. 112(e), during
the period 2003-2004.

§263.2 Definitions.

For purposes of this part, the fol-
lowing definition shall apply:

A Noncommercial Licensee is a person
or entity that has obtained a compul-
sory license under 17 U.S.C. 114 and the
implementing regulations therefor, or
that has obtained a compulsory license
under 17 U.S.C. 112(e) and the imple-
menting regulations therefor to make
ephemeral recordings for use in facili-
tating such transmissions, and—

(a) Is exempt from taxation under
section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501);

(b) Has applied in good faith to the
Internal Revenue Service for exemp-
tion from taxation under section 501 of
the Internal Revenue Code and has a
commercially reasonable expectation
that such exemption shall be granted;
or

(c) Is a State or possession or any
governmental entity or subordinate
thereof, or the United States or Dis-
trict of Columbia, making trans-
missions for exclusively public pur-
poses.

§263.3 Royalty rates and terms.

A Noncommercial Licensee shall in
every respect be treated as a ‘‘Li-
censee’” under part 262 of this chapter,
and all terms applicable to Licensees
and their payments under part 262 of
this chapter shall apply to Non-
commercial Licensees and their pay-
ment, except that a Noncommercial Li-
censee shall pay royalties at the rates
applicable to such a ‘‘Licensee,’”” as cur-
rently provided in §261.3(a), (c), (d) and
(e) of this chapter, rather than at the
rates set forth in §262.3(a) through (d)
of this chapter.

PART 270—NOTICE AND RECORD-
KEEPING REQUIREMENTS FOR
STATUTORY LICENSES

Sec.

270.1 Notice of use of sound recordings
under statutory license.

270.2 Reports of use of sound recordings
under statutory license for preexisting
subscription services.
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270.3 Reports of use of sound recordings
under statutory license for nonsubscrip-
tion transmission services, preexisting
satellite digital audio radio services, new
subscription services and business estab-
lishment services.

270.4 Reports of use of sound recordings
under statutory license prior to April 1,
2004.

270.5 Designated collection and distribution
organizations for records of use of sound
recordings under statutory license.

AUTHORITY: 17 U.S.C. 702.

SOURCE: 69 FR 11527, Mar. 11, 2004, unless
otherwise noted.

§270.1 Notice of use of sound record-
ings under statutory license.

(a) General. This section prescribes
rules under which copyright owners
shall receive notice of use of their
sound recordings when used under ei-
ther section 112(e) or 114(d)(2) of title
17, United States Code, or both.

(b) Definitions. (1) A Notice of Use of
Sound Recordings under Statutory Li-
cense is a written notice to sound re-
cording copyright owners of the use of
their works under section 112(e) or
114(d)(2) of title 17, United States Code,
or both, and is required under this sec-
tion to be filed by a Service in the
Copyright Office.

(2) A Service is an entity engaged in
either the digital transmission of
sound recordings pursuant to section
114(d)(2) of title 17 of the United States
Code or making ephemeral
phonorecords of sound recordings pur-
suant to section 112(e) of title 17 of the
United States Code or both. For pur-
poses of this section, the definition of a
Service includes an entity that trans-
mits an AM/FM broadcast signal over a
digital communications network such
as the Internet, regardless of whether
the transmission is made by the broad-
caster that originates the AM/FM sig-
nal or by a third party, provided that
such transmission meets the applicable
requirements of the statutory license
set forth in 17 U.S.C. 114(d)(2). A Serv-
ice may be further characterized as ei-
ther a preexisting subscription service,
preexisting satellite digital audio radio
service, nonsubscription transmission
service, new subscription service, busi-
ness establishment service or a com-
bination of those:
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