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§382.6 Verification of royalty pay-
ments.

(a) General. This section prescribes
general rules pertaining to the
verification of the payment of royalty
fees to those parties entitled to receive
such fees, according to terms promul-
gated by the Copyright Royalty Board.

(b) Frequency of wverification. Inter-
ested parties may conduct a single
audit of the Collective during any
given calendar year.

(c) Notice of intent to audit. Interested
parties must submit a notice of intent
to audit the entity making the royalty
payment with the Copyright Royalty
Board, which shall publish in the FED-
ERAL REGISTER a notice announcing the
receipt of the notice of intent to audit
within 30 days of the filing of the inter-
ested parties’ notice. Such notification
of interest shall also be served at the
same time on the party to be audited.

(d) Retention of records. The inter-
ested party requesting the verification
procedure shall retain the report of the
verification for a period of three years.

(e) Acceptable wverification procedure.
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to
generally accepted auditing standards
by an independent auditor, shall serve
as an acceptable verification procedure
for all interested parties.

(f) Costs of the wverification procedure.
The interested parties requesting the
verification procedure shall pay for the
cost of the verification procedure, un-
less an independent auditor concludes
that there was an underpayment of five
(5) percent or more, in which case, the
entity which made the underpayment
shall bear the costs of the verification
procedure.

(g) Interested parties. For purposes of
this section, interested parties are
those who are entitled to receive roy-
alty payments pursuant to 17 U.S.C.
114(g)(2), or their designated agents.

§382.7 Unknown copyright owners.

If the Collective is unable to identify
or locate a copyright owner or per-
former who is entitled to receive a roy-
alty distribution under this subpart,
the Collective shall retain the required
payment in a segregated trust account
for a period of 3 years from the date of
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distribution. No claim to such distribu-
tion shall be valid after the expiration
of the 3-year period. After expiration of
this period, the Collective may apply
the unclaimed funds to offset any costs
deductible under 17 U.S.C. 114(g)(3). The
foregoing shall apply notwithstanding
the common law or statutes of any
State.

Subpart B—Preexisting Satellite
Digital Audio Radio Services

AUTHORITY: 17 U.S.C. 112(e), 114(f), 804(b)(3).

SOURCE: 73 FR 4102, Jan. 24, 2008, unless
otherwise noted.

§382.10 General.

(a) Scope. This subpart establishes
rates and terms of royalty payments
for the public performance of sound re-
cordings in certain digital trans-
missions by Licensees in accordance
with the provisions of 17 U.S.C. 114, and
the making of Ephemeral Recordings
by Licensees in accordance with the
provisions of 17 U.S.C. 112(e), during
the period from January 1, 2007,
through December 31, 2012.

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set
forth in 17 U.S.C. 112 and 114 shall com-
ply with the requirements of those sec-
tions, the rates and terms of this sub-
part, and any other applicable regula-
tions.

(c) Relationship to wvoluntary agree-
ments. Notwithstanding the royalty
rates and terms established in this sub-
part, the rates and terms of any license
agreements entered into by Copyright
Owners and Licensees shall apply in
lieu of the rates and terms of this sub-
part to transmission within the scope
of such agreements.

§382.11 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty
Judges. For the 2007-2012 license pe-
riod, the Collective is SoundExchange,
Inc.

Copyright Owners are sound recording
copyright owners who are entitled to
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royalty payments made under this sub-
part pursuant to the statutory licenses
under 17 U.S.C. 112(e) and 114(f).

Ephemeral Recording is a phonorecord
created for the purpose of facilitating a
transmission of a public performance
of a sound recording under a statutory
license in accordance with 17 U.S.C.
114(f) and subject to the limitations
specified in 17 U.S.C. 112(e).

GAAP shall mean generally accepted
accounting principles in effect from
time to time in the United States.

Gross Revenues. (1) Gross Revenues
shall mean revenue recognized by the
Licensee in accordance with GAAP
from the operation of an SDARS, and
shall be comprised of the following:

(i) Subscription revenue recognized
by Licensee directly from residential
U.S. subscribers for Licensee’s SDARS;
and

(ii) Licensee’s advertising revenues,
or other monies received from spon-
sors, if any, attributable to advertising
on channels other than those that use
only incidental performances of sound
recordings, less advertising agency and
sales commissions.

(2) Gross Revenues shall include such
payments as set forth in paragraphs
(1)(i) and (ii) of the definition of ‘‘Gross
Revenues’” to which Licensee is enti-
tled but which are paid to a parent,
wholly-owned subsidiary or division of
Licensee.

(3) Gross Revenues shall exclude:

(i) Monies or other consideration at-
tributable to the sale and/or license of
equipment and/or other technology, in-
cluding but not limited to bandwidth,
sales of devices that receive the Li-
censee’s SDARS and any taxes, ship-
ping and handling fees therefor;

(ii) Royalties paid to Licensee for in-
tellectual property rights;

(iii) Monies or other consideration
received by Licensee from the sale of
phonorecords and digital phonorecord
deliveries;

(iv) Sales and use taxes, shipping and
handling, credit card, invoice, and ful-
fillment service fees;

(v) Bad debt expense, and

(vi) Revenues recognized by Licensee
for the provision of

(A) Current and future data services
offered for a separate charge (e.g.,
weather, traffic, destination informa-
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tion, messaging, sports scores, stock
ticker information, extended program
associated data, video and photo-
graphic images, and such other
telematics and/or data services as may
exist from time to time);

(B) Channels, programming, products
and/or other services offered for a sepa-
rate charge where such channels use
only incidental performances of sound
recordings;

(C) Channels, programming, products
and/or other services provided outside
of the United States; and

(D) Channels, programming, products
and/or other services for which the per-
formance of sound recordings and/or
the making of ephemeral recordings is
exempt from any license requirement
or is separately licensed, including by a
statutory license and, for the avoid-
ance of doubt, webcasting, audio serv-
ices bundled with television program-
ming, interactive services, and trans-
missions to business establishments.

Licensee is a person that has obtained
a statutory license under 17 U.S.C. 114,
and the implementing regulations, to
make transmissions over a preexisting
satellite digital audio radio service,
and has obtained a statutory license
under 17 U.S.C. 112(e), and the imple-
menting regulations, to make Ephem-
eral Recordings for use in facilitating
such transmissions.

Performers means the independent ad-
ministrators identified in 17 U.S.C.
114(g)(2)(B) and (C), and the parties
identified in 17 U.S.C. 114(2)(2)(D).

Qualified Auditor is a Certified Public
Accountant.

Residential means, with respect to a
service, a service that may be licensed
under the provisions of 17 U.S.C.
114(d)(2)(B); and, with respect to sub-
scribers, subscribers to such a service.

SDARS means the preexisting sat-
ellite digital audio radio services as de-
fined in 17 U.S.C. 114(j)(10).

Term means the period commencing
January 1, 2007, and continuing
through December 31, 2012.

§382.12 Royalty fees for the public
performance of sound recordings
and the making of ephemeral re-
cordings.

(a) In general. The monthly royalty
fee to be paid by a Licensee for the
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