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37 CFR Ch. III (7–1–10 Edition) § 382.1 

AUTHORITY: 17 U.S.C. 112(e), 114 and 
801(b)(1). 

SOURCE: 72 FR 71796, Dec. 19, 2007, unless 
otherwise noted. 

Subpart A—Preexisting 
Subscription Services 

§ 382.1 General. 
(a) This subpart establishes rates and 

terms of royalty payments for the pub-
lic performance of sound recordings by 
nonexempt preexisting subscription 
services in accordance with the provi-
sions of 17 U.S.C. 114(d)(2), and the 
making of ephemeral phonorecords in 
connection with the public perform-
ance of sound recordings by nonexempt 
preexisting subscription services in ac-
cordance with the provisions of 17 
U.S.C. 112(e). 

(b) Upon compliance with 17 U.S.C. 
114 and the terms and rates of this sub-
part, nonexempt preexisting subscrip-
tion services may engage in the activi-
ties set forth in 17 U.S.C. 114(d)(2). 

(c) Upon compliance with 17 U.S.C. 
112(e) and the terms and rates of this 
subpart, nonexempt preexisting sub-
scription services may engage in the 
activities set forth in 17 U.S.C. 112(e) 
without limit to the number of ephem-
eral phonorecords made. 

(d) For the purposes of this subpart, 
Licensee means any preexisting sub-
scription service as defined in 17 U.S.C. 
114(j)(11). 

§ 382.2 Royalty fees for the digital per-
formance of sound recordings and 
the making of ephemeral 
phonorecords by preexisting sub-
scription services. 

(a) Commencing January 1, 2008, and 
continuing through December 31, 2011, 
a Licensee’s monthly royalty fee for 
the public performance of sound re-
cordings pursuant to 17 U.S.C. 114(d)(2) 
and the making of any number of 
ephemeral phonorecords to facilitate 
such performances pursuant to 17 
U.S.C. 112(e) shall be 7.25% of such Li-
censee’s monthly gross revenues result-
ing from residential services in the 
United States. 

(b) Commencing January 1, 2012, and 
continuing through December 31, 2012, 
a Licensee’s monthly royalty fee for 
the public performance of sound re-

cordings pursuant to 17 U.S.C. 114(d)(2) 
and the making of any number of 
ephemeral phonorecords to facilitate 
such performances pursuant to 17 
U.S.C. 112(e) shall be 7.5% of such Li-
censee’s monthly gross revenues result-
ing from residential services in the 
United States. 

(c) Each Licensee making digital per-
formances of sound recordings pursu-
ant to 17 U.S.C. 114(d)(2) and ephemeral 
phonorecords pursuant to 17 U.S.C. 
112(e) shall make an advance payment 
of $100,000 per year, payable no later 
than January 20th of each year. The 
annual advance payment shall be non-
refundable, but the royalties due and 
payable for a given year or any month 
therein under paragraphs (a) and (b) of 
this section shall be recoupable against 
the annual advance payment for such 
year; Provided, however, that any un-
used annual advance payment for a 
given year shall not carry over into a 
subsequent year. 

(d) A Licensee shall pay a late fee of 
1.5% per month, or the highest lawful 
rate, whichever is lower, for any pay-
ment received after the due date. Late 
fees shall accrue from the due date 
until payment is received. 

(e)(1) For purposes of this section, 
gross revenues shall mean all monies de-
rived from the operation of the pro-
gramming service of the Licensee and 
shall be comprised of the following: 

(i) Monies received by Licensee from 
Licensee’s carriers and directly from 
residential U.S. subscribers for Licens-
ee’s programming service; 

(ii) Licensee’s advertising revenues 
(as billed), or other monies received 
from sponsors, if any, less advertising 
agency commissions not to exceed 15% 
of those fees incurred to a recognized 
advertising agency not owned or con-
trolled by Licensee; 

(iii) Monies received for the provision 
of time on the programming service to 
any third party; 

(iv) Monies received from the sale of 
time to providers of paid programming 
such as infomercials; 

(v) Where merchandise, service, or 
anything of value is received by Li-
censee in lieu of cash consideration for 
the use of Licensee’s programming 
service, the fair market value thereof 
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or Licensee’s prevailing published rate, 
whichever is less; 

(vi) Monies or other consideration re-
ceived by Licensee from Licensee’s car-
riers, but not including monies re-
ceived by Licensee’s carriers from oth-
ers and not accounted for by Licensee’s 
carriers to Licensee, for the provision 
of hardware by anyone and used in con-
nection with the programming service; 

(vii) Monies or other consideration 
received for any references to or inclu-
sion of any product or service on the 
programming service; and 

(viii) Bad debts recovered regarding 
paragraphs (e)(1)(i) through (vii) of this 
section. 

(2) Gross revenues shall include such 
payments as set forth in paragraphs 
(e)(1)(i) through (viii) of this section to 
which Licensee is entitled but which 
are paid to a parent, subsidiary, divi-
sion, or affiliate of Licensee, in lieu of 
payment to Licensee but not including 
payments to Licensee’s carriers for the 
programming service. Licensee shall be 
allowed a deduction from ‘‘gross reve-
nues’’ as defined in paragraph (e)(1) of 
this section for affiliate revenue re-
turned during the reporting period and 
for bad debts actually written off dur-
ing reporting period. 

(f) During any given payment period, 
the value of each performance of each 
digital sound recording shall be the 
same. 

§ 382.3 Terms for making payment of 
royalty fees. 

(a) Payment to the Collective. All roy-
alty payments shall be made to the 
Collective designated for the collection 
and distribution of royalties for the 
2008–2012 time period, which shall be 
SoundExchange. 

(b) Timing of payment. Payment shall 
be made on the forty-fifth day after the 
end of each month for that month, 
commencing with the month suc-
ceeding the month in which the roy-
alty fees are set. 

(c) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees to 
copyright owners and performers, or 
their designated agents, that are enti-
tled to such royalties. The Collective 
shall only be responsible for making 
distributions to those copyright own-

ers, performers, or their designated 
agents who provide the Collective with 
such information as is necessary to 
identify the correct recipient. The Col-
lective shall distribute royalties on a 
basis that values all performances by a 
Licensee equally based upon the infor-
mation provided under the reports of 
use requirements for Licensees con-
tained in § 370.2 of this chapter. 

(2) If the Collective is unable to lo-
cate a copyright owner or performer 
entitled to a distribution of royalties 
under paragraph (c)(1) of this section 
within 3 years from the date of pay-
ment by a Licensee, such distribution 
may first be applied to the costs di-
rectly attributable to the administra-
tion of that distribution. The foregoing 
shall apply notwithstanding the com-
mon law or statutes of any State. 

§ 382.4 Confidential information and 
statements of account. 

(a) For purposes of this subpart, con-
fidential information shall include 
statements of account and any infor-
mation pertaining to the statements of 
account designated as confidential by 
the nonexempt preexisting subscription 
service filing the statement. Confiden-
tial information shall also include any 
information so designated in a con-
fidentiality agreement which has been 
duly executed between a nonexempt 
preexisting subscription service and an 
interested party, or between one or 
more interested parties; Provided that 
all such information shall be made 
available, for the verification pro-
ceedings provided for in §§ 382.5 and 
382.6. 

(b) Nonexempt preexisting subscrip-
tion services shall submit monthly 
statements of account on a form pro-
vided by the Collective and the month-
ly royalty payments. 

(c) A statement of account shall in-
clude only such information as is nec-
essary to verify the accompanying roy-
alty payment. Additional information 
beyond that which is sufficient to 
verify the calculation of the royalty 
fees shall not be included on the state-
ment of account. 

(d) Access to the confidential infor-
mation pertaining to the royalty pay-
ments shall be limited to: 
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