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(i) Participants will be transferred 
from the adult day health care pro-
gram to the hospital, and ensured of 
timely admission to the hospital when 
transfer is medically appropriate as de-
termined by a physician; and 

(ii) Medical and other information 
needed for care and treatment of par-
ticipants will be exchanged between 
the institutions. 

(2) The transfer must be with a hos-
pital sufficiently close to the adult day 
health care program to make transfer 
feasible. 

(q) Compliance with Federal, State, and 
local laws and professional standards. 
The program management must oper-
ate and provide services in compliance 
with all applicable Federal, State, and 
local laws, regulations, and codes, and 
with accepted professional standards 
and principles that apply to profes-
sionals providing services in such a fa-
cility. This includes the Single Audit 
Act of 1984 (31 U.S.C. 7501 et seq.) and 
the Cash Management Improvement 
Acts of 1990 and 1992 (31 U.S.C. 3335, 
3718, 3720A, 6501, 6503). 

(r) Relationship to other Federal regula-
tions. In addition to compliance with 
the regulations set forth in this sub-
part, the program must meet the appli-
cable provisions of other Federal laws 
and regulations, including but not lim-
ited to, those pertaining to non-
discrimination on the basis of race, 
color, national origin, handicap, or age 
(38 CFR part 18); protection of human 
subjects of research (45 CFR part 46), 
section 504 of the Rehabilitation Act of 
1993 (29 U.S.C. 794); Drug-Free Work-
place Act of 1988 (41 U.S.C. 701–707); re-
strictions regarding lobbying (31 U.S.C. 
1352); Title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d–1). Although these 
regulations are not in themselves con-
sidered requirements under this part, 
their violation may result in the termi-
nation or suspension of, or the refusal 
to grant or continue payment with 
Federal funds. 

(s) Intermingling. A facility recog-
nized as a State home for providing 
adult day health care may only provide 
adult day health care in the areas of 
the facility recognized as a State home 
for providing adult day health care. 

(t) VA management of State veterans 
homes. Except as specifically provided 

by statute or regulations, VA employ-
ees have no authority regarding the 
management or control of State homes 
providing adult day health care. 

(Authority: 38 U.S.C. 101, 501, 1741–1743) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this paragraph under control num-
ber 2900–0160) 

§ 52.220 Transportation. 

Transportation of participants to and 
from the adult day health care facility 
must be a component of the overall 
program. 

(a)(1) Except as provided in para-
graph (a)(2) of this section, the adult 
day health care program management 
must provide or contract for transpor-
tation to enable participants, including 
persons with disabilities, to attend the 
program and to participate in facility- 
sponsored outings. 

(2) The veteran or the family of a vet-
eran may decline transportation of-
fered by the adult day health care pro-
gram management and make their own 
arrangements for the transportation. 

(b) The adult day health care pro-
gram management must have a trans-
portation policy that includes routine 
and emergency procedures, with a copy 
of the relevant procedures located in 
all program vehicles. 

(c) All vehicles transporting partici-
pants to and from adult day health 
care must be equipped with a device for 
two-way communication. 

(d) All facility-provided and con-
tracted transportation systems must 
meet local, State and federal regula-
tions. 

(e) The time to transport participant 
to or from the facility must not be 
more than 60 minutes except under un-
usual conditions, e.g., bad weather. 

(Authority: 38 U.S.C. 101, 501, 1741–1743) 

PART 53—PAYMENTS TO STATES 
FOR PROGRAMS TO PROMOTE 
THE HIRING AND RETENTION OF 
NURSES AT STATE VETERANS 
HOMES 

Sec. 
53.1 Purpose and scope. 
53.2 Definitions. 

VerDate Mar<15>2010 12:46 Aug 31, 2010 Jkt 220141 PO 00000 Frm 01035 Fmt 8010 Sfmt 8010 Y:\SGML\220141.XXX 220141er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



1026 

38 CFR Ch. I (7–1–10 Edition) § 53.1 

53.10 Decision makers, notifications, and 
additional information. 

53.11 General requirements for payments. 
53.20 Application requirements. 
53.30 Payments. 
53.31 Annual report. 
53.32 Recapture provisions. 
53.40 Submissions of information and docu-

ments. 
53.41 Notification of funding decision. 

AUTHORITY: 38 U.S.C. 101, 501, 1744. 

SOURCE: 73 FR 73560, Dec. 3, 2008, unless 
otherwise noted. 

§ 53.1 Purpose and scope. 
In accordance with the provisions of 

38 U.S.C. 1744, this part sets forth the 
mechanism for a State to obtain pay-
ments to assist a State Veterans Home 
(SVH) in the hiring and retention of 
nurses for the purpose of reducing 
nursing shortages at that SVH. 

(Authority: 38 U.S.C. 101, 501, 1744) 

§ 53.2 Definitions. 
For the purpose of this part: 
Nurse means an individual who is a 

registered nurse, a licensed practical 
nurse, a licensed vocational nurse, or a 
nursing assistant certified in the State 
in which payment is made and who is a 
bedside caregiver at least a majority of 
the time (e.g., this would generally not 
include an individual acting in the ca-
pacity of an advance practice nurse, an 
administrative nurse, or a director of 
nursing) (the terms nurses and nursing 
shall be construed consistent with this 
definition). 

State means each of the several 
States, Territories, and possessions of 
the United States, the District of Co-
lumbia, and the Commonwealth of 
Puerto Rico. 

State representative means the official 
designated in accordance with State 
authority with responsibility for mat-
ters relating to payments under this 
part. 

State Veterans Home (SVH) means a 
home approved by the Department of 
Veterans Affairs (VA) which a State es-
tablished primarily for veterans dis-
abled by age, disease, or otherwise, who 
by reason of such disability are incapa-
ble of earning a living. A SVH may pro-
vide domiciliary care, nursing home 
care, adult day health care, and hos-
pital care. Hospital care may be pro-

vided only when the SVH also provides 
domiciliary and/or nursing home care. 

(Authority: 38 U.S.C. 101, 501, 1744) 

§ 53.10 Decision makers, notifications, 
and additional information. 

The Chief Consultant, Geriatrics and 
Extended Care, will make all deter-
minations regarding payments under 
this part, and will provide written no-
tice to affected State representatives 
of approvals, denials, or requests for 
additional information under this part. 

(Authority: 38 U.S.C. 101, 501, 1744) 

§ 53.11 General requirements for pay-
ments. 

(a) VA will make payment under this 
part to a State for an employee incen-
tive program to reduce the shortage of 
nurses at the SVH, when the following 
conditions are met: 

(1) The State representative applies 
for payment in accordance with the 
provisions of § 53.20; 

(2) The SVH receives per diem pay-
ments from VA under the provisions of 
38 U.S.C. 1741 for one or more of the fol-
lowing: Adult day health care, domi-
ciliary care, hospital care, or nursing 
home care; 

(3) The SVH has a nursing shortage 
that is documented by credible evi-
dence, including but not limited to 
SVH records showing nursing vacan-
cies, SVH records showing nurse over-
time use, and reports documenting 
that nurses are difficult to hire in the 
local area and difficult to retain as em-
ployees at the SVH; 

(4) The SVH does not use payments 
under this part to pay for all or part of 
a nurse’s standard employee benefits, 
such as salary, health insurance, or re-
tirement plan; 

(5) The SVH provides to the Chief 
Consultant, Geriatrics and Extended 
Care, documentation establishing that 
it has an employee incentive program 
that: 

(i) Is likely to be effective in pro-
moting the hiring and retention of 
nurses for the purpose of reducing 
nursing shortages at that home, and 

(ii) Is in operation or ready for imme-
diate implementation if VA payments 
are made under this part; 
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(6) The payment amount applied for 
by the State is no more than 50 percent 
of the funding for the employee incen-
tive program during the Federal fiscal 
year; 

(7) The SVH employee incentive pro-
gram includes a mechanism to ensure 
that an individual receiving benefits 
under the program works at the SVH 
as a nurse for a period commensurate 
with the benefits provided, and, insofar 
as possible, the program is designed to 
eliminate any nursing shortage at the 
SVH within a 3-year period from the 
initiation of VA payments; 

(8) The SVH, if it received payments 
under this part during a previous Fed-
eral fiscal year, has met the reporting 
requirements of § 53.31(a) regarding 
such payments; 

(9) The SVH credits to its employee 
incentive program any funds refunded 
to the SVH by an employee because the 
employee was in breach of an agree-
ment for employee assistance funded 
with payments made under this part 
and the SVH credits the amount re-
turned as a non-Federal funding 
source; and 

(10) The project does not involve the 
construction, acquisition, expansion, 
remodeling or alteration of the SVH. 

(b) VA intends to allow flexibility 
and innovation in determining the 
types of employee incentive programs 
at SVHs eligible for payments. Pro-
grams could include such things as the 
provision of short-term scholarships 
for continuing nursing education, sign- 
on bonuses for nurses, student loan for-
giveness programs, and improvements 
to working conditions. In determining 
whether an employee incentive pro-
gram is likely to be effective, VA will 
consider any information available, in-
cluding past performance of the SVH’s 
program funded by payments made 
under this part. 

(Authority: 38 U.S.C. 101, 501, 1744) 

(The Office of Management and Budget has 
approved the information collection provi-
sions in this section under control number 
2900–0709) 

§ 53.20 Application requirements. 
(a) To apply for payments during a 

Federal fiscal year, a State representa-
tive must submit to VA, in accordance 
with § 53.40, a completed VA Form 10– 

0430 and documentation specified by 
the form (VA Form 10–0430 is available 
at VA medical centers and on the 
Internet at http://www1.va.gov/ 
geriatricsshg/ or may be obtained by 
contacting the Geriatrics and Extended 
Care Office (114) at 202–461–6750, VHA 
Headquarters, 810 Vermont Avenue, 
NW., Washington, DC 20420). The sub-
mission for payments for a fiscal year 
must be received by VA during the last 
quarter (July 1–September 30) of the 
preceding fiscal year. The State must 
submit a new application for each fis-
cal year that the State seeks payments 
for an incentive program. 

(b) As part of the application, the 
State representative must submit to 
VA evidence that the State has suffi-
cient funding, when combined with the 
VA payments, to fully operate its em-
ployee incentive program through the 
end of the fiscal year. To meet this re-
quirement, the State representative 
must provide to VA a letter from an 
authorized State official certifying 
that, if VA were to approve payments 
under this part, the non-VA share of 
the funds for the program would be by 
a date or dates specified in the certifi-
cation, available for the employee in-
centive program without further State 
action to make such funds available. If 
the certification is based on a State 
law authorizing funds for the employee 
incentive program, a copy of the State 
law must be submitted with the certifi-
cation. 

(c) If an application does not contain 
sufficient information for a determina-
tion under this part, the State rep-
resentative will be notified in writing 
(electronically and by mail) of any ad-
ditional submission required and that 
the State has 30 calendar days from the 
date of the notice to submit such addi-
tional information or no further action 
will be taken. If the State representa-
tive does not submit all of the required 
information or demonstrate that he or 
she has good cause for failing to pro-
vide the information within 30 calendar 
days of the notice (which may extend 
beyond the last quarter of the pre-
ceding Federal fiscal year), then the 
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State applicant will be notified in writ-
ing that the application for VA assist-
ance will be deemed withdrawn and no 
further action will be taken. 

(Authority: 38 U.S.C. 101, 501, 1744) 

(The Office of Management and Budget has 
approved the information collection provi-
sions in this section under control number 
2900–0709) 

§ 53.30 Payments. 

(a) The amount of payments awarded 
under this part during a Federal fiscal 
year will be the amount requested by 
the State and approved by VA in ac-
cordance with this part. Payments may 
not exceed 50 percent of the cost of the 
employee incentive program for that 
fiscal year and may not exceed 2 per-
cent of the amount of the total per 
diem payments estimated by VA to be 
made under 38 U.S.C. 1741 to the State 
for that SVH during that fiscal year for 
adult day health care, domiciliary 
care, hospital care, and nursing home 
care. 

(b) Payments will be made by lump 
sum or installment as deemed appro-
priate by the Chief Consultant, Geri-
atrics and Extended Care. 

(c) Payments will be made to the 
State or, if designated by the State 
representative, the SVH conducting 
the employee incentive program. 

(d) Payments made under this part 
for a specific employee incentive pro-
gram shall be used solely for that pur-
pose. 

(Authority: 38 U.S.C. 101, 501, 1744) 

§ 53.31 Annual report. 

(a) A State receiving payment under 
this part shall provide to VA a report 
setting forth in detail the use of the 
funds, including a descriptive analysis 
of how effective the employee incentive 
program has been in improving nurse 
staffing in the SVH. The report shall be 
provided to VA within 60 days of the 
close of the Federal fiscal year (Sep-
tember 30) in which payment was made 
and shall be subject to audit by VA. 

(b) A State receiving payment under 
this part shall also prepare audit re-
ports as required by the Single Audit 

Act of 1984 (see 38 CFR part 41) and sub-
mit them to VA. 

(Authority: 38 U.S.C. 101, 501, 1744) 

(The Office of Management and Budget has 
approved the information collection provi-
sions in this section under control number 
2900–0709) 

§ 53.32 Recapture provisions. 

If a State fails to use the funds pro-
vided under this part for the purpose 
for which payment was made or re-
ceives more than is allowed under this 
part, the United States shall be enti-
tled to recover from the State the 
amount not used for such purpose or 
the excess amount received. 

(Authority: 38 U.S.C. 101, 501, 1744) 

§ 53.40 Submissions of information and 
documents. 

All submissions of information and 
documents required to be presented to 
VA must be made to the Chief Consult-
ant, Geriatrics and Extended Care (114), 
VHA Headquarters, 810 Vermont Ave-
nue, NW., Washington, DC 20420. 

(Authority: 38 U.S.C. 101, 501, 1744) 

(The Office of Management and Budget has 
approved the information collection provi-
sions in this section under control number 
2900–0709) 

§ 53.41 Notification of funding deci-
sion. 

If the Chief Consultant, Geriatrics 
and Extended Care, determines that a 
submission from a State fails to meet 
the requirements of this part for fund-
ing, the Chief Consultant shall provide 
written notice of the decision and the 
reasons for the decision. 

(Authority: 38 U.S.C. 101, 501, 1744) 

PART 58—FORMS 

Sec. 
58.10 VA Form 10–3567—State Home Inspec-

tion: Staffing Profile. 
58.11 VA Form 10–5588—State Home Report 

and Statement of Federal Aid Claimed. 
58.12 T≤VA Forms 10–10EZ and 10–10EZR— 

Application for Health Benefits and Re-
newal Form. 

58.13 VA Form 10–10SH—State Home Pro-
gram Application for Veteran Care—Med-
ical Certification. 
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