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APPENDIX B TO SUBPART A OF PART 18— 
ILLUSTRATIVE APPLICATIONS 

The following examples, without being ex-
haustive, will illustrate the application of 
the nondiscrimination provisions to certain 
grants of the Department of Veterans Af-
fairs. (In all cases the discrimination prohib-
ited is discrimination on the grounds of race, 
color, or national origin prohibited by title 
VI of the Act and this part, as a condition of 
the receipt of Federal financial assistance.) 

(a) In grants which support the provision 
of health or welfare services for veterans in 
State homes, discrimination in the selection 
or eligibility of individuals to receive the 
services, and segregation or other discrimi-
natory practices in the manner of providing 
them, are prohibited. This prohibition ex-
tends to all facilities and services provided 
by the State as grantee under the program 
or by a political subdivision of the State. It 
extends also to services purchased or other-
wise obtained by the grantee (or political 
subdivision) from hospitals, nursing homes, 
schools, and similar institutions for bene-
ficiaries of the program, and to the facilities 
in which such services are provided, subject, 
however, to the provisions of § 18.3(c). 

(b) In grants to assist in the construction 
of facilities for the provision of health or 
welfare services assurances will be required 
that services will be provided without dis-
crimination, to the same extent that dis-
crimination would be prohibited as a condi-
tion of Federal operating grants for the sup-
port of such services. Thus, as a condition of 
grants for the construction of a State home 
for furnishing nursing home care, assurances 
will be required that there will be no dis-
crimination in the admission or treatment of 
patients. In the case of such grants the as-
surance will apply to patients, to interns, 
residents, student nurses, and other trainees, 
and to the privilege of physicians, dentists, 
and other professionally qualified persons to 
practice in the nursing home, and will apply 
to the entire facility for which, or for a part 
of which, the grant is made, and to facilities 
operated in connection therewith. 

(c) Upon transfers of real or personal sur-
plus property for health or educational uses, 
discrimination is prohibited to the same ex-
tent as in the case of grants for the construc-
tion of facilities or the provision of equip-
ment for like purposes. 

(d) A recipient may not take action that is 
calculated to bring about indirectly what 
this part forbids it to accomplish directly. 
Thus a State, in selecting or approving 
projects or sites for the construction of a 
nursing home which will receive Federal fi-
nancial assistance, may not base its selec-
tions or approvals on criteria which have the 
effect of defeating or of substantially impair-
ing accomplishment of the objectives of the 
Federal assistance program with respect to 

individuals of a particular race, color, or na-
tional origin. 

(38 U.S.C. 1741, 1744, 8131–8137, 8155, 5902(a)(2), 
Chapters 31, 34, 35 and 36) 

[38 FR 17968, July 5, 1973. Designated subpart 
A at 45 FR 63268, Sept. 24, 1980] 

Subparts B–C [Reserved] 

Subpart D—Nondiscrimination on 
the Basis of Handicap 

AUTHORITY: 29 U.S.C. 706, 794. 

SOURCE: 45 FR 63268, Sept. 24, 1980, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 18.401 Purpose. 

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation 
Act of 1973, which is designed to elimi-
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

§ 18.402 Application. 

This part applies to each recipient of 
Federal financial assistance from the 
Department of Veterans Affairs and to 
each program or activity that receives 
such assistance. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

§ 18.403 Definitions. 

As used in this part, the term: 
(a) The Act means the Rehabilitation 

Act of 1973, Pub. L. 93–112, as amended 
by the Rehabilitation Act Amendments 
of 1974, Pub. L. 93–516, and Rehabilita-
tion, Comprehensive Services, and De-
velopmental Disabilities Amendments 
of 1978, Pub. L. 95–602, 29 U.S.C. 794. 

(b) Section 504 means section 504 of 
the Act. 

(c) Education of the Handicapped Act 
means that statute as amended by the 
Education for all Handicapped Children 
Act of 1975, Pub. L. 94–142, 20 U.S.C. 
1401 et seq. 

(d) Agency means the Department of 
Veterans Affairs. 

(e) Secretary means the Secretary of 
Veterans Affairs. 
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(f) Recipient means any State or its 
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly 
or through another recipient, including 
any successor, assignee, or transferee 
of a recipient but excluding the ulti-
mate beneficiary of the assistance. 

(g) Applicant for assistance means one 
who submits an application, request, or 
plan required to be approved by an 
Agency official or by a recipient as a 
condition to eligibility for Federal fi-
nancial assistance. 

(h) Federal financial assistance means 
any grant, loan, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
arrangement by which the Agency pro-
vides or otherwise makes available as-
sistance in the form of: 

(1) Funds, including funds extended 
to any entity for payment to or on be-
half of students admitted to that enti-
ty, extended directly to those students 
for payment to that entity, or extended 
directly to those students contingent 
upon their participation in education 
or training of that entity; 

(2) Services of Federal personnel; or 
(3) Real and personal property or any 

interest in or use of property, includ-
ing; 

(i) Transfers or leases of such prop-
erty for less than fair market value or 
for reduced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal share of its fair market value 
is not returned to the Federal Govern-
ment. 

(i) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or interest in 
such property. 

(j) Handicapped person. (1) Handi-
capped person means any person who: 

(i) Has a physical or mental impair-
ment which substantially limits one or 
more major life activities; 

(ii) Has a record of such an impair-
ment; or 

(iii) Is regarded as having such an im-
pairment. 

(2) As used in paragraph (j)(1) of this 
section, the phrase: 

(i) Physical or mental impairment 
means: 

(A) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the following body systems: Neuro-
logical, musculoskeletal; special sense 
organs including speech organs; res-
piratory; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(B) Any mental or psychological 
discorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(C) The term physical or mental im-
pairment includes, but is not limited to, 
such diseases and conditions as ortho-
pedic, visual, speech and hearing im-
pairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, drug ad-
diction and alcoholism. 

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning 
and working. 

(iii) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(iv) Is regarded as having an impair-
ment means: 

(A) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by a 
recipient as constituting such a limita-
tion; 

(B) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; 

(C) Has none of the impairments de-
fined in paragraph (j)(2)(i) of this sec-
tion, but is treated by a recipient as 
having such an impairment. 

(k) Qualified handicapped person 
means: 

(1) With respect to employment, a 
handicapped person who, with reason-
able accommodation, can perform the 

VerDate Mar<15>2010 12:46 Aug 31, 2010 Jkt 220141 PO 00000 Frm 00027 Fmt 8010 Sfmt 8010 Y:\SGML\220141.XXX 220141er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



18 

38 CFR Ch. I (7–1–10 Edition) § 18.404 

essential functions of the job in ques-
tion; 

(2) With respect to public elemen-
tary, secondary, or adult educational 
services, a handicapped person: 

(i) Of an age during which nonhandi-
capped persons are provided such serv-
ices; 

(ii) Of any age during which it is 
mandatory under State laws to provide 
such services to handicapped persons; 
or 

(iii) To whom a State is required to 
provide a free appropriate public edu-
cation under section 612 of the Edu-
cation of the Handicapped Act; and 

(3) With respect to postsecondary and 
vocational education services, a handi-
capped person who meets the academic 
and technical standards requisite to 
admission or participation in the re-
cipient’s education program or activ-
ity; and 

(4) With respect to other services, a 
handicapped person who meets the es-
sential eligibility requirements for the 
receipt of such services. 

(l) Handicap means any condition or 
characteristic that renders a person a 
handicapped person as defined in para-
graph (j) of this section. 

(m) Program or activity means all of 
the operations of any entity described 
in paragraphs (m)(1) through (4) of this 
section, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity that is estab-
lished by two or more of the entities 
described in paragraph (m)(1), (2), or (3) 
of this section. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

§ 18.404 Discrimination prohibited. 
(a) General. No qualified handicapped 

person shall, on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activity which receives 
Federal financial assistance. 

(b) Discriminatory actions prohibited. 
(1) A recipient, in providing an aid, 
benefit, or service, may not, directly or 
through contractual, licensing, or 
other arrangements, on the basis of 
handicap: 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service that is equal to that afforded 
others; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective as that provided 
to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons unless such action is necessary 
to provide qualified handicapped per-
sons with aid, benefits, or services that 
are as effective as those provided to 
others; 

(v) Aid or perpetuate discrimination 
against a qualified handicapped person 
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