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Department of Veterans Affairs § 36.4275 

SERVICING, LIQUIDATION OF SECURITY 
AND CLAIM 

§ 36.4275 Events constituting default 
and acceptability of partial pay-
ments. 

(a) Except as provided in paragraphs 
(a)(1), (a)(2) and (a)(3) of this section, 
the conveyance of or other transfer of 
title to property by operation of law or 
otherwise, after the creation of a lien 
thereon to secure a loan which is guar-
anteed in whole or in part by the Sec-
retary, shall not constitute an event of 
default, or acceleration of maturity, 
elective or otherwise, and shall not of 
itself terminate or otherwise affect the 
guaranty. 

(1) The Secretary may issue guaranty 
on loans in which a State, Territorial, 
or local governmental agency provides 
assistance to a veteran for the acquisi-
tion of a mobile home or lot. Such 
loans will not be considered ineligible 
for guaranty if the State, Territorial, 
or local authority, by virtue of its laws 
or regulations or by virtue of Federal 
law, requires the acceleration of matu-
rity of the loan upon the sale or con-
veyance of the security property to a 
person ineligible for assistance from 
such authority. 

(2) At the time of application for a 
loan assisted by a State, Territorial, or 
local governmental agency, the vet-
eran-applicant must be fully informed 
and consent in writing to the housing 
authority restrictions. A copy of the 
veteran’s consent statement must be 
forwarded with the loan application or 
the report of a loan processed on the 
automatic basis. 

(3) Any housing loan which is fi-
nanced under 38 U.S.C. chapter 37 and 
to which section 3714 of that chapter 
applies, shall include a provision in the 
security instrument that the holder 
may declare the loan immediately due 
and payable upon transfer of the prop-
erty securing such loan to any trans-
feree unless the acceptability of the as-
sumption of the loan is established pur-
suant to section 3714. 

(i) A holder may not exercise its op-
tion to accelerate a loan upon: 

(A) The creation of a lien or other en-
cumbrance subordinate to the lender’s 
security instrument which does not re-

late to a transfer of rights of occu-
pancy in the property; 

(B) The creation of a purchase money 
security interest for household appli-
ances; 

(C) A transfer by devise, descent, or 
operation of law on the death of a joint 
tenant or tenant by the entirety; 

(D) The granting of a leasehold inter-
est of three years or less not con-
taining an option to purchase; 

(E) A transfer to a relative resulting 
from the death of a borrower; 

(F) A transfer where the spouse or 
children of the borrower become joint 
owners of the property with the bor-
rower; 

(G) A transfer resulting from a decree 
of a dissolution of marriage, legal sepa-
ration agreement, or from an inci-
dental property settlement agreement 
by which the spouse of the borrower be-
comes the sole owner of the property. 
In such a case the borrower shall have 
the option of applying directly to the 
Department of Veterans Affairs re-
gional office of jurisdiction for a re-
lease of liability in accordance with 
§ 36.4285 of this part; or 

(H) A transfer into an inter vivos 
trust in which the borrower is and re-
mains a beneficiary and which does not 
relate to a transfer of rights of occu-
pancy in the property. 

(ii) Any instrument evidencing the 
loan (i.e., the retail installment con-
tract, promissory note and/or mortgage 
or deed of trust) shall bear in a con-
spicuous position in capital letters on 
the first page of the document in type 
at least 21⁄2 times larger in height than 
the regular type on such page the fol-
lowing warning: ‘‘THIS LOAN IS NOT 
ASSUMABLE WITHOUT THE AP-
PROVAL OF THE DEPARTMENT OF 
VETERANS AFFAIRS OR ITS AU-
THORIZED AGENT.’’ Due to the dif-
ficulty in obtaining some commercial 
type sizes which are exactly 21⁄2 times 
larger in height than other sizes, minor 
deviations will be permitted based on 
commercially available type sizes near-
est to 21⁄2 times the size of the print on 
the document. A similar warning in 
regular size type must appear on every 
assumption statement provided on a 
loan to which this paragraph applies. 

(iii) On any loan to which 38 U.S.C. 
3714 applies, the holder may charge a 
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reasonable fee, not to exceed the lesser 
of (A) $300 and the actual cost of any 
credit report required, or (B) any max-
imum prescribed by applicable state 
law, for processing an application for 
assumption and changing its records. A 
provision authorizing the collection by 
the holder of this fee shall be contained 
in the instrument securing the loan. 

(Authority: 38 U.S.C. 3704 and 3714) 

(b) The inclusion in the guaranteed 
obligation of a provision contrary to 
the provisions of this section or 
§ 36.4211 shall not impair the right of 
the holder to payment of the guaranty 
provided that: 

(1) Default was declared or maturity 
was accelerated under some other pro-
vision of the note, mortgage, or other 
loan instrument, or 

(2) Activation or enforcement of such 
provision is warranted under § 36.4280, 
or 

(3) The prior approval of the Sec-
retary was obtained. 

(c) If the title to real property or a 
leasehold interest therein which se-
cures a manufactured home loan guar-
anteed after December 22, 1970, is re-
stricted against sale or occupancy on 
the ground of race, color, religion, or 
national origin, by restrictions created 
and filed of record by the borrower sub-
sequent to that date, such action, at 
the election of the holder, shall con-
stitute an event of default entitling the 
holder to declare the unpaid balance of 
the loan immediately due and payable. 

(d) The holder of any guaranteed ob-
ligation shall have the right, notwith-
standing the absence of express provi-
sion therefor in the instruments evi-
dencing the indebtedness, to accelerate 
the maturity of such obligation at any 
time after the continuance of any de-
fault for the period specified in 
§ 36.4280. 

(e) If sufficient funds are tendered to 
bring a delinquency current at any 
time prior to repossession or fore-
closure of the manufactured home the 
holder shall be obligated to accept the 
funds in payment of the delinquency, 
unless the prior approval of the Sec-
retary is obtained to do otherwise. 

(f) A partial payment is a remittance 
on a loan in default (as defined in 
§ 36.4202(c)) of any amount less than the 

full amount due under the terms of the 
loan and security instruments at the 
time the remittance is tendered. 

(1) Except as provided in paragraph 
(f)(2) of this section, or upon the ex-
press waiver of the Secretary, the hold-
er shall accept any partial payment 
and either apply it to the obligor’s ac-
count or identify it with the obligor’s 
account and hold it in a special ac-
count pending disposition. When par-
tial payments held for disposition ag-
gregate a full monthly installment, in-
cluding escrow, they shall be applied to 
the obligor’s account. 

(2) A partial payment may be re-
turned to the obligor within 10 cal-
endar days from date of receipt of such 
payment, with a letter of explanation 
only if one or more of the following 
conditions exist: 

(i) The property is wholly or par-
tially tenant-occupied and rental pay-
ments are not being remitted to the 
holder for application to the loan ac-
count; 

(ii) The payment is less than one full 
monthly installment, including es-
crows and late charge, if applicable, 
unless the lesser payment amount has 
been agreed to under a written repay-
ment plan; 

(iii) The payment is less than 50 per-
cent of the total amount then due, un-
less the lesser payment amount has 
been agreed to under a written repay-
ment plan; 

(iv) The payment is less than the 
amount agreed to in a written repay-
ment plan; 

(v) The amount tendered is in the 
form of a personal check and the holder 
has previously notified the obligor in 
writing that only cash or certified re-
mittances are acceptable; 

(vi) A delinquency of any amount has 
continued for at least 6 months since 
the account first became delinquent 
and no written repayment plan has 
been arranged; 

(vii) Foreclosure and/or repossession 
has been commenced by the taking of 
the first action required for fore-
closure/repossession under local law; 

(viii) The holder’s lien position would 
be jeopardized by acceptance of the 
partial payment. 

(3) A failure by the holder to comply 
with the provisions of this paragraph 
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may result in a partial or total loss of 
guaranty or insurance pursuant to 
§ 36.4286(b), but such failure shall not 
constitute a defense to any legal action 
to terminate the loan. 

(Authority: 38 U.S.C. 501, 3703(c), 3712(g)) 

(Approved by the Office of Management and 
Budget under control number 2900–0516) 

[45 FR 31064, May 12, 1980, as amended at 46 
FR 51386, Oct. 20, 1981; 55 FR 37474, Sept. 12, 
1990] 

§ 36.4276 Advances and other charges. 
(a) A holder may advance any reason-

able amount necessary and proper for 
the maintenance or repair of the secu-
rity, or for the payment of accrued 
taxes, special assessments or other 
charges which constitute prior liens, or 
premiums on fire or other hazard insur-
ance against loss of or damage to such 
property and any such advance so made 
may be added to the guaranteed indebt-
edness. A holder may also advance the 
one-half of one percent funding fee due 
on a transfer under 38 U.S.C. 3714 when 
this is not paid at the time of transfer. 
All security instruments for loans to 
which 38 U.S.C. 3714 applies must in-
clude a clause authorizing an advance 
for this purpose if it is not paid at the 
time of transfer. 

(Authority: 38 U.S.C. 3714) 

(b) In addition to advances allowable 
under paragraph (a) of this section, the 
holder may charge against the proceeds 
of the sale of the security; against 
gross amounts collected; or, in the 
computation of a claim under the guar-
anty, if lawfully authorized by the loan 
agreement and subject to § 36.4284, any 
of the following items actually paid: 

(1) Any expense which is reasonably 
necessary for preservation of the secu-
rity, 

(2) Court costs in a foreclosure or 
other proper judicial proceeding in-
volving the security, 

(3) Other expenses reasonably nec-
essary for collecting the debt, or repos-
session or liquidation of the security, 
including a reasonable sales commis-
sion to the dealer or sales broker for 
resale of the security, 

(4) Reasonable trustee’s fees or com-
missions paid incident to the sale of 
real property, 

(5) Reasonable amount for legal serv-
ices actually performed not to exceed 
10 percent of the unpaid indebtedness 
as of the date of the first uncured de-
fault, or $850 whichever is less. In no 
event may the combined total of the 
amounts claimed for trustee’s fees and 
legal services (paragraphs (b)(4) and (5) 
of this section) exceed $850. 

(6) The cost of a credit report(s) on 
the debtor(s), which is (are) to be for-
warded to the Secretary in connection 
with the claim, 

(7) Reasonable and customary costs 
of property inspections, 

(8) Any other expense or fee that is 
approved in advance by the Secretary. 

(Authority: 38 U.S.C. 3720(g)) 

(c) In claims filed under § 36.4283(f)(4) 
of this part, the following costs and ex-
penditures actually incurred and paid 
may be included in the computation of 
the indebtedness: 

(1) Property preservation or repair 
costs incurred prior to the date of the 
liquidation appraisal, to the extent 
that they contributed to the minimum 
selling price of the property as deter-
mined by the Secretary, and subject to 
the limitation that they do not exceed 
the actual cost incurred by the holder, 
and, 

(2) Costs of loan termination, includ-
ing, but not limited to: 

(i) The reasonable and customary ex-
pense of transporting the home to the 
site where it will be repaired and/or re-
sold; 

(ii) The cost of the liquidation ap-
praisal; 

(iii) A reasonable amount for legal 
services actually performed and trustee 
fees, not to exceed a total of $700; 

(iv) Court costs in a foreclosure or 
other judicial proceeding involving the 
security; 

(v) Any other expenses reasonably 
necessary for repossession of the secu-
rity or other termination of the loan; 
and, 

(vi) Any other expense or fee that is 
approved in advance by the Secretary. 

[36 FR 1253, Jan. 27, 1971, as amended at 45 
FR 38056, June 6, 1980; 53 FR 27049, July 18, 
1988; 53 FR 34295, Sept. 6, 1988; 55 FR 37474, 
Sept. 12, 1990; 58 FR 29114, May 19, 1993; 58 FR 
37860, July 14, 1993; 59 FR 48565, Sept. 22, 1994] 
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