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(6) Each expandable project shall 
have a specified maximum number of 
units which will give each unit owner a 
minimum percentage of interest in the 
common elements. Each project shall 
also have a specified minimum number 
of units which will give each unit 
owner a maximum percentage of inter-
est in the common elements. The min-
imum number of units to be built 
should be that which would be ade-
quate to reasonably support the com-
mon elements. The maximum number 
of units to be built should be that 
which would not overload the capacity 
of the common facilities. The max-
imum possible percentage(s) and the 
minimum possible percentage(s) of un-
divided interest in the common ele-
ments for each type of unit must be 
stated in the declaration or equivalent 
document. 

(7) The declaration or equivalent doc-
ument shall set forth clearly the basis 
for reallocation of unit owner’s owner-
ship interests, common expense liabil-
ities and voting rights in the event the 
number of units in the condominium is 
increased. Such reallocation shall be 
according to the applicable criteria set 
forth in §§ 36.4861(b) and 36.4862(c)(1) and 
(2). 

(8) The declarant’s right to expand 
the condominium must be for a reason-
able period of time with a specific end-
ing date. The maximum acceptable pe-
riod will usually be from 5 to 7 years 
after the date of recording the declara-
tion. On a case basic, longer periods of 
expansion rights will be acceptable, 
particularly in circumstances involv-
ing sizable condominium develop-
ments. 

(b) Series projects. (1) Each phase in 
the series approach is to be considered 
as a separate project. A separate set of 
legal documents must be filed for each 
phase or project that relates to the 
condominium within its own boundary. 
The declaration for each phase must 
describe the particular project as a 
part of the whole development area, 
but subject only the one phase to the 
condominium regime. A separate unit 
ratio must be established that would 
relate each unit to all units of the par-
ticular condominium for purposes of 
ownership in the common areas, voting 
rights and assessment liability. A sepa-

rate association may be created to gov-
ern the affairs of each condominium. 
Each phase is subject to a separate 
presale requirement. 

(2) In the case of proposed projects, 
or projects under construction, the dec-
laration should state the number of 
total units that the developer intends 
to build on other sections of the devel-
opment area. 

(c) Other flexible condominiums. Con-
dominiums containing withdrawable 
real estate (contractable condomin-
iums) and condominiums containing 
convertible real estate (portions of the 
condominium within which additional 
units or limited common elements, or 
both, may be created) will be consid-
ered acceptable provided the flexible 
condominium complies with the 
§ 36.4800 series. 

(Authority: 38 U.S.C. 3703(c)(1), 3710(a)(6)) 

(The Office of Management and Budget has 
approved the information collection require-
ments of this section under control number 
2900–0448) 

§ 36.4365 Appraisal requirements. 
(a) Existing resale condominiums. Upon 

acceptance by the local office of the or-
ganizational documents, the project 
and unit(s) proposed as security for 
guaranteed financing shall be ap-
praised to ensure that they meet MPRs 
(Minimum Property Requirements) and 
are safe, sanitary, and structurally 
sound. The Department of Veterans Af-
fairs MPRs for existing construction 
apply to all existing resale condomin-
iums including conversions, except 
that water, heating, ventilating, air 
conditioning and sewer service may be 
supplied from a central source. 

(Authority: 38 U.S.C. 3703(c)(1), 3710(a)(6), 
(b)(5)) 

(b) Proposed condominiums or existing 
condominiums with declarant in control 
or marketing units—(1) Low rise and high 
rise condominiums. Low rise and high 
rise condominiums shall comply with 
local building codes. Only the alter-
ations, improvements, or repairs to low 
rise and high rise buildings proposed to 
be converted to the condominium form 
of ownership must comply with current 
local building codes, unless local au-
thorities require total code compliance 
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on the entire structure when a building 
is being converted to the condominium 
form of ownership. In those areas 
where local standards are nonexistent, 
inferior to, or in conflict with Depart-
ment of Veterans Affairs objectives, a 
certification will be required from a 
registered professional architect and/or 
registered engineer certifying that the 
plans and specifications conform to one 
of the national building codes which is 
typical of similar construction meth-
ods and standards for condominiums 
used in the area. Those portions of the 
condominium conversion which are not 
being altered, improved or repaired 
must be appraised in accordance with 
paragraph (a) of this section. 

(2) Horizontal condominiums. Depart-
ment of Veterans Affairs policies and 
procedures applicable to single-family 
residential construction shall also 
apply to horizontal condominiums. 
Proposed or existing (declarant in con-
trol or marketing units) horizontal 
condominium conversions shall comply 
with current local building codes for 
alterations and improvements or re-
pairs made to convert the building to 
the condominium form of ownership 
unless local authorities require total 
code compliance on the entire struc-
ture when a building is being converted 
to the condominium form of ownership. 
In those areas where local standards 
are nonexistent, inferior to, or in con-
flict with Department of Veterans Af-
fairs objectives, a certification will be 
required from a professional architect 
and/or registered engineer certifying 
that the plans and specifications con-
form to one of the national building 
codes which is typical of similar con-
struction methods and standards for 
condominiums used in the area. Those 
portions of the condominium conver-
sion which are not being altered, im-
proved or repaired must be appraised in 
accordance with paragraph (a) of this 
section. 

(Authority: 38 U.S.C. 3703(c)(1)) 

(3) Unit completion. All units in the 
individual project or phase must be 
substantially completed except for cus-
tomer preference items, such as inte-
rior finishes, appliances or equipment. 

(4) Common element completion. All 
amenities of the condominium (to in-

clude offsite community facilities), 
that are to be considered in the unit 
value, must be bound legally to the 
condominium regime. All such amen-
ities as well as the common elements 
of the project, must be substantially 
completed and available for use by the 
unit owners. In large multi-phase 
projects, the declarant should con-
struct common elements in a manner 
consistent with the addition of units to 
support the entire development. The 
Secretary, in appropriate cases, may 
approve the placement of adequate 
funds by the declarant in an escrow or 
otherwise earmarked account or accept 
a letter of credit or surety bond to as-
sure completion of amenities and allow 
closing of VA-guaranteed (or insured) 
loans. Such funds must be adequate to 
assure completion of the amenities free 
and clear of all liens. 

(Authority: 38 U.S.C. 3703(c)(1), 3710(a)(6)) 

(5) Information brochure/public offering 
statement. When units are being sold by 
the declarant (not applicable to re-
sales), an information brochure/public 
offering statement must be given to 
veteran buyers prior to the time a 
down payment is received and an 
agreement is signed, unless State law 
authorized receipt of the down pay-
ment and delivery of the information 
brochure followed by a period in which 
purchasers may cancel the purchase 
agreement without penalty for a speci-
fied number of days. Information bro-
chures must be written in simple terms 
to inform buyers that the association 
does not provide owner’s contents and 
personal liability policies which are 
the owner’s responsibility. In the event 
the development is expandable, series, 
etc., there must be full disclosure of 
the impact of the total development 
plan. In expandable, series or other 
projects with more than one phase, the 
information brochure must disclose 
fully later development rights, and the 
general plans of the declarant for addi-
tional phases. If the declarant makes 
no assurance concerning phases which 
are not required to be built, the declar-
ant should state that no assurances are 
given concerning construction, unit 
sizes, building types, architectural 
styles, etc. In condominium conver-
sions, the information brochure must 
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list the major structural and mechan-
ical components and the estimated re-
maining useful life of the components. 
A brief explanation must be furnished 
in the brochure explaining that certain 
major structural or mechanical compo-
nents may require replacement within 
a specified time period. If the declarant 
has elected to place funds into a condo-
minium reserve fund for replacement 
of a major component under the provi-
sions of § 36.4865(b)(7), the amount of 
the contribution into the reserve fund 
must be specified in the information 
brochure. 

(6) Evidence of proper phasing. In an 
expandable or flexible condominium, 
evidence of the addition of each phase 
in accordance with a previously ap-
proved general plan of development 
must be submitted to the Secretary 
prior to the guaranty of the first loan 
in the added area. 

(7) Additional condominium conversion 
requirements. (i) The declarant of any 
condominium project must furnish 
structural and mechanical common 
element component statements on the 
present condition of all accessible 
structural and mechanical components 
material to the use and enjoyment of 
the condominium. These statements 
must be completed by a registered pro-
fessional engineer and/or architect 
prior to the guaranty of the first unit 
loan in the project. Each statement 
must also give an estimate of the ex-
pected useful life of the roof, elevators, 
heating and cooling, plumbing and 
electrical systems assuming normal 
maintenance. A minimum of 10 years 
estimated remaining useful life is re-
quired on all structural and mechan-
ical components. In the alternative, 
the declarant may contribute an 
amount of funds to the condominium 
reserve fund equal to a minimum of 1⁄10 
(one-tenth) of the estimated costs of 
replacement of a major structural or 
mechanical component (as determined 
by an independent registered profes-
sional architect or engineer) for each 
year of estimated remaining useful life 
less than 10 years, e.g. 7 years remain-
ing useful life equals a 3⁄10 required de-
clarant contribution to the reserve 
fund of the component’s estimated re-
placement cost. The noted statements 
and remaining useful life requirement 

are not applicable to existing resale 
conversion projects when the declarant 
is no longer marketing units and/or in 
control of the association. Expandable 
or series condominium conversions re-
quire engineering and architectural 
statements on each stage or phase. 

(ii) In declarant controlled projects, 
a statement(s) by the local author-
ity(ies) of the adequacy of offsite utili-
ties servicing the site (e.g., sanitary or 
water) is required. If a local author-
ity(ies) declines to issue such a state-
ment(s), a statement(s) may be ob-
tained from a registered professional 
engineer. If local authority(ies) de-
clines to issue such a statement(s), a 
statement(s) may be obtained from a 
registered professional engineer. 

(c) Presale requirements: 
(1) Proposed construction or existing de-

clarant in control. Bona fide agreements 
of sale must have been executed by 
purchasers other than the declarant 
(who are obligated contractually to 
complete the purchase) of 70 percent of 
the total number of units in the 
project. Lenders shall certify as to sat-
isfaction of the presale requirement 
prior to VA guaranty of the first unit 
loan. When a declarant can dem-
onstrate that a lower percentage would 
be justified, the Secretary, on an indi-
vidual case basis, may approve a 
presale requirement of less than 70 per-
cent. Reduction of the 70 percent 
presale requirement will be considered 
when: 

(i) Strong initial sales demonstrate a 
ready market, or 

(ii) The declarant will provide cash 
assets or acceptable bonds for payment 
of full common area assessments to the 
owners’ association until such assess-
ments are assumed by unit purchasers, 
or 

(iii) Subsequent phases of an overall 
development are being undertaken in a 
proven market area, or 

(iv) Previous experience in similar 
projects in the same market area indi-
cates strong market acceptance, or 

(v) The development is in a market 
area that has repeatedly indicated ac-
ceptance of such projects. 

(2) Multiphase—proposed or existing de-
clarant in control. The requirements of 
paragraph (c)(1) of this section shall 
apply to each individual phase of a 
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multiphase development, taking into 
consideration that each individual 
phase must be capable of self-support 
in the event that the developer does 
not complete all planned phases. 

(d) Warranty. Except in condominium 
conversion projects, each CRV (Certifi-
cate of Reasonable Value) issued by the 
Secretary relating to a proposed or ex-
isting not previously occupied dwelling 
unit in a condominium project shall be 
subject to the express condition that 
the builder, seller, or the real party in 
interest in the transaction shall deliver 
to the veteran purchasing the dwelling 
unit with the aid of a guaranteed or in-
sured loan a warranty against defects 
for the unit and common elements. The 
unit shall be warranted for 1 year from 
the date of settlement or the date of 
occupancy (whichever first occurs). 
The common elements shall be war-
ranted for 2 years from the date each of 
the common elements is completed and 
available for use by the unit owners, or 
2 years from the date the first unit is 
conveyed to a unit owner other than 
the declarant, whichever is later, in 
the particular phase of the condo-
minium containing the common ele-
ment. For these purposes, defects shall 
be those items reasonably requiring 
the repair, renovation, restoration, or 
replacement of any of the components 
constituting the unit or common ele-
ments. Items of maintenance relating 
to the unit or common elements are 
not covered by the warranty. No cer-
tificate of guaranty or insurance credit 
shall be issued unless a copy of such 
warranty, duly receipted by the pur-
chaser, is submitted with the loan pa-
pers. 

(e) Ownership and operation of offsite 
facilities—(1) Title requirements. Evi-
dence must be presented that the off-
site facility owned by an owners’ asso-
ciation with mandatory membership by 
condominium unit owners or condo-
minium unit owners’ associations has 
been completed and conveyed free of 
encumbrances by the declarant for the 
benefit of the unit owners with title in-
sured by an owner’s title policy or 
other acceptable title evidence. Offsite 
facilities conveyed to a nonprofit cor-
poration are the preferred method of 
offsite facilities ownership; however, 
the Secretary will consider other forms 

of ownership on an individual case 
basis. 

(2) Mandatory membership. The dec-
laration of the condominium (each con-
dominium in a series development) and 
the legal documentation of the cor-
poration or association which owns the 
offsite facility must provide the fol-
lowing: 

(i) The owner of a condominium unit 
is automatically a member of the off-
site facility corporation or association 
and that upon the sale of the unit, 
membership is transferred automati-
cally to the new owner/purchaser. It is 
also acceptable if each condominium 
owners’ association (in lieu of each in-
dividual unit owner) is automatically a 
member of the offsite facility corpora-
tion or association coupled with use 
rights for each of the unit owners or 
residents. If membership in an offsite 
owners’ association is voluntary, no 
credit in the CRV valuation may be 
given for such offsite amenities. 

(ii) Each member of the offsite facil-
ity corporation or association must be 
entitled to a representative vote at 
meetings of the offsite facility corpora-
tion or association. If the individual 
condominium owners’ association is a 
member of the offsite facility corpora-
tion or association, each condominium 
owners’ association must be entitled to 
a representative vote at meetings of 
the offsite facility corporation or asso-
ciation. 

(iii) Each member must agree by ac-
ceptance of the unit deed to pay a 
share of the expenses of the offsite fa-
cility corporation or association as as-
sessed by the corporation or associa-
tion for upkeep, insurance, reserve 
fund for replacements, maintenance 
and operation of the offsite facility. 
The share of said expenses shall be de-
termined equitably. Failure to pay 
such assessment must result in a lien 
against the individual unit in the same 
manner as unpaid assessments by the 
association of owners of the condo-
minium. If each condominium owners’ 
association is a member of the offsite 
facility in lieu of individual unit own-
ers, failure of the condominium own-
ers’ association to pay its equitable as-
sessment to the offsite facility must 
result in an enforceable lien. 
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(3) Declarant payment of offsite facility 
in a series project. Until the declarant 
has completed all of the intended con-
dominium phases in a total condo-
minium development or established 
each condominium regime by filing a 
separate declaration in a series devel-
opment, the balance of the total sum of 
the expenses of the offsite facility not 
covered by the assessment against the 
unit owners should be assessed against 
and be payable by the declarant com-
mencing on the first day of the first 
month after the first unit is conveyed 
to a homeowner in the first phase. If 
this balance is not paid, it must be-
come a lien against those parcels of 
land in the development area which are 
owned by the declarant. The collection 
of such debt and enforcement of such 
lien may be by foreclosure or such 
other remedies afforded the corpora-
tion or association under local law. 

(f) Professional management. Many 
condominiums are small enough and 
their common areas so minimal that 
professional management is not nec-
essary. VA does not have a require-
ment for professional management of 
condominiums. The powers given to 
the owners’ association by the declara-
tion and bylaws are fundamentally for 
‘‘use control’’ and maintenance of the 
undivided interest all of the owners 
have in the common areas. These pow-
ers normally include management 
which may, if desired, be delegated to a 
professional manager. However, if the 
board of directors wants professional 
management, the management agree-
ment must be terminable for cause 
upon 30 days’ notice, and run for a rea-
sonable period of from 1 to 3 years and 
be renewable for consent of the associa-
tion and the management. (Manage-
ment contracts negotiated by the de-
clarant should not exceed 2 years.) 

(g) Commercial areas. With respect to 
existing and proposed condominiums, 
commercial areas within condominium 
developments are acceptable, but such 
interests will be considered in value. 

(Authority: 38 U.S.C. 3703(c)(2), 3710(a)(6)) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this section under control number 
2900–0448) 

§ 36.4367 Requirement of construction 
warranty. 

Each certificate of reasonable value 
issued by the Secretary relating to a 
proposed or newly constructed dwelling 
unit, except those covering one-family 
residential units in condominium hous-
ing developments or projects within 
the purview of §§ 36.4860 through 36.4865, 
shall be subject to the express condi-
tion that the builder, seller, or the real 
party in interest in the transaction 
shall deliver to the veteran con-
structing or purchasing such dwelling 
with the aid of a guaranteed or insured 
loan a warranty, in the form prescribed 
by the Secretary, that the property has 
been completed in substantial con-
formity with the plans and specifica-
tions upon which the Secretary based 
the valuation of the property, includ-
ing any modifications thereof, or 
changes or variations therein, approved 
in writing by the Secretary, and no 
certificate of guaranty or insurance 
credit shall be issued unless a copy of 
such warranty duly receipted by the 
purchaser is submitted with the loan 
papers. 

(Authority: 38 U.S.C. 3703(c)(1), 3705) 

§ 36.4368 Nondiscrimination and equal 
opportunity in housing certification 
requirements. 

(a) Any request for a master certifi-
cate of reasonable value on proposed or 
existing construction, and any request 
for appraisal of individual existing 
housing not previously occupied, which 
is received on or after November 21, 
1962, will not be assigned for appraisal 
prior to receipt of a certification from 
the builder, sponsor or other seller, in 
the form prescribed by the Secretary, 
that neither it nor anyone authorized 
to act for it will decline to sell any 
property included in such request to a 
prospective purchaser because of his or 
her race, color, religion, sex or na-
tional origin. 

(b) On requests for appraisal of indi-
vidual proposed construction received 
on or after November 21, 1962, the pre-
scribed nondiscrimination certification 
will be required if the builder is to sell 
the veteran the lot on which the dwell-
ing is to be constructed, but will not be 
required if: 

(1) The veteran owns the lot; or 
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