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Department of Veterans Affairs § 41.530 

with auditee management and the Fed-
eral agency or pass-through entity. 

(b) Current and prior audit experience. 
(1) Weaknesses in internal control over 
Federal programs would indicate high-
er risk. Consideration should be given 
to the control environment over Fed-
eral programs and such factors as the 
expectation of management’s adher-
ence to applicable laws and regulations 
and the provisions of contracts and 
grant agreements and the competence 
and experience of personnel who ad-
minister the Federal programs. 

(i) A Federal program administered 
under multiple internal control struc-
tures may have higher risk. When as-
sessing risk in a large single audit, the 
auditor shall consider whether weak-
nesses are isolated in a single oper-
ating unit (e.g., one college campus) or 
pervasive throughout the entity. 

(ii) When significant parts of a Fed-
eral program are passed through to 
subrecipients, a weak system for moni-
toring subrecipients would indicate 
higher risk. 

(iii) The extent to which computer 
processing is used to administer Fed-
eral programs, as well as the com-
plexity of that processing, should be 
considered by the auditor in assessing 
risk. New and recently modified com-
puter systems may also indicate risk. 

(2) Prior audit findings would indi-
cate higher risk, particularly when the 
situations identified in the audit find-
ings could have a significant impact on 
a Federal program or have not been 
corrected. 

(3) Federal programs not recently au-
dited as major programs may be of 
higher risk than Federal programs re-
cently audited as major programs with-
out audit findings. 

(c) Oversight exercised by Federal agen-
cies and pass-through entities. (1) Over-
sight exercised by Federal agencies or 
pass-through entities could indicate 
risk. For example, recent monitoring 
or other reviews performed by an over-
sight entity, which disclosed no signifi-
cant problems, would indicate lower 
risk. However, monitoring which dis-
closed significant problems would indi-
cate higher risk. 

(2) Federal agencies, with the concur-
rence of OMB, may identify Federal 
programs, which are higher risk. OMB 

plans to provide this identification in 
the compliance supplement. 

(d) Inherent risk of the Federal pro-
gram. (1) The nature of a Federal pro-
gram may indicate risk. Consideration 
should be given to the complexity of 
the program and the extent to which 
the Federal program contracts for 
goods and services. For example, Fed-
eral programs that disburse funds 
through third party contracts or have 
eligibility criteria may be of higher 
risk. Federal programs primarily in-
volving staff payroll costs may have a 
high-risk for time and effort reporting, 
but otherwise be at low-risk. 

(2) The phase of a Federal program in 
its life cycle at the Federal agency 
may indicate risk. For example, a new 
Federal program with new or interim 
regulations may have higher risk than 
an established program with time-test-
ed regulations. Also, significant 
changes in Federal programs, laws, reg-
ulations, or the provisions of contracts 
or grant agreements may increase risk. 

(3) The phase of a Federal program in 
its life cycle at the auditee may indi-
cate risk. For example, during the first 
and last years that an auditee partici-
pates in a Federal program, the risk 
may be higher due to start-up or close-
out of program activities and staff. 

(4) Type B programs with larger Fed-
eral awards expended would be of high-
er risk than programs with substan-
tially smaller Federal awards ex-
pended. 

(Authority: Pub. L. 104–156; 110 Stat. 1396) 

§ 41.530 Criteria for a low-risk auditee. 
An auditee, which meets all of the 

following conditions for each of the 
preceding two years (or, in the case of 
biennial audits, preceding two audit pe-
riods), shall qualify as a low-risk 
auditee and be eligible for reduced 
audit coverage in accordance with 
§ 41.520: 

(a) Single audits were performed on 
an annual basis in accordance with the 
provisions of this part. A non-Federal 
entity that has biennial audits does 
not qualify as a low-risk auditee, un-
less agreed to in advance by the cog-
nizant or oversight agency for audit. 

(b) The auditor’s opinions on the fi-
nancial statements and the schedule of 
expenditures of Federal awards were 
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unqualified. However, the cognizant or 
oversight agency for audit may judge 
that an opinion qualification does not 
affect the management of Federal 
awards and provide a waiver. 

(c) There were no deficiencies in in-
ternal control, which were identified as 
material weaknesses under the require-
ments of GAGAS. However, the cog-
nizant or oversight agency for audit 
may judge that any identified material 
weaknesses do not affect the manage-
ment of Federal awards and provide a 
waiver. 

(d) None of the Federal programs had 
audit findings from any of the fol-
lowing in either of the preceding two 
years (or, in the case of biennial audits, 
preceding two audit periods) in which 
they were classified as Type A pro-
grams: 

(1) Internal control deficiencies 
which were identified as material 
weaknesses; 

(2) Noncompliance with the provi-
sions of laws, regulations, contracts, or 
grant agreements which have a mate-
rial effect on the Type A program; or 

(3) Known or likely questioned costs 
that exceed five percent of the total 
Federal awards expended for a Type A 
program during the year. 

(Authority: Pub. L. 104–156; 110 Stat. 1396) 

APPENDIX A TO PART 41—DATA 
COLLECTION FORM (FORM SF–SAC) 

NOTE: Data Collection Form SF–SAC and 
instructions for its completion may be ob-
tained from the following Web page: http:// 
harvester.census.gov/fac/collect/sfsacl01.pdf. It 
is also available from the address provided in 
§ 41.320(i). 

APPENDIX B TO PART 41—OMB CIR-
CULAR A–133 COMPLIANCE SUPPLE-
MENT 

NOTE: OMB Circular A–133 Compliance is 
available on the OMB home page at http:// 
www.whitehouse.gov/ omb/grants/ 
grantslcirculars.html. 

PART 42—STANDARDS IMPLE-
MENTING THE PROGRAM FRAUD 
CIVIL REMEDIES ACT 

Sec. 
42.1 Basis and purpose. 
42.2 Definitions. 

42.3 Basis for civil penalties and assess-
ments. 

42.4 Investigation. 
42.5 Review by the reviewing official. 
42.6 Prerequisites for issuing a complaint. 
42.7 Complaint. 
42.8 Service of complaint. 
42.9 Answer. 
42.10 Default upon failure to file an answer. 
42.11 Referral of complaint and answer to 

the Administrative Law Judge (ALJ). 
42.12 Notice of hearing. 
42.13 Parties to the hearing. 
42.14 Separation of functions. 
42.15 Ex parte contacts. 
42.16 Disqualification of reviewing official 

or ALJ. 
42.17 Rights of parties. 
42.18 Authority of the ALJ. 
42.19 Prehearing conferences. 
42.20 Disclosure of documents. 
42.21 Discovery. 
42.22 Exchange of witness lists, statements, 

and exhibits. 
42.23 Subpoenas for attendance at hearing. 
42.24 Protective order. 
42.25 Fees. 
42.26 Form, filing and service of papers. 
42.27 Computation of time. 
42.28 Motions. 
42.29 Sanctions. 
42.30 The hearing and burden of proof. 
42.31 Determining the amount of penalties 

and assessments. 
42.32 Location of hearing. 
42.33 Witnesses. 
42.34 Evidence. 
42.35 The record. 
42.36 Post-hearing briefs. 
42.37 Initial decision. 
42.38 Reconsideration of initial decision. 
42.39 Appeal to the Secretary of Veterans 

Affairs. 
42.40 Stays ordered by the Department of 

Justice. 
42.41 Stay pending appeal. 
42.42 Judicial review. 
42.43 Collection of civil penalties and as-

sessments. 
42.44 Right to administrative offset. 
42.45 Deposit in Treasury of United States. 
42.46 Compromise and settlement. 
42.47 Limitations. 

AUTHORITY: Pub. L. 99–509, secs. 6101–6104, 
100 Stat. 1874, to be codified at 31 U.S.C. 3801– 
3812. 

SOURCE: 53 FR 16710, May 11, 1988, unless 
otherwise noted. 

§ 42.1 Basis and purpose. 
(a) Basis. This part implements the 

Program Fraud Civil Remedies Act of 
1986, Pub. L. 99–509, 6101–6104, 100 Stat. 
1874 (October 21, 1986), to be codified at 
31 U.S.C. 3801–3812. Section 3809 of title 
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