
1102 

38 CFR Ch. I (7–1–10 Edition) § 74.2 

Veterans Affairs Acquisition Regulation 
(VAAR) is the set of rules that specifi-
cally govern requirements exclusive to 
the U.S. Department of Veterans Af-
fairs (VA) prime and subcontracting 
actions. The VAAR is chapter 8 of title 
48, Code of Federal Regulations, and 
supplements the Federal Acquisition 
Regulation (FAR), which contains 
guidance applicable to most Federal 
agencies. 

§ 74.2 What are the eligibility require-
ments a concern must meet for 
VetBiz VIP Verification Program? 

(a) Ownership and control. A small 
business concern must be uncondition-
ally owned and controlled by one or 
more eligible veterans, service-disabled 
veterans or surviving spouses, have 
completed the online Vendor Informa-
tion Pages database forms at http:// 
www.VetBiz.gov, and has been examined 
by VA’s Center for Veterans Enter-
prise. Such businesses appear in the 
VIP database as ‘‘verified.’’ 

(b) Good character. Veterans, service- 
disabled veterans and surviving spouses 
with ownership interests in VetBiz 
verified businesses must have good 
character. Debarred or suspended con-
cerns or concerns owned or controlled 
by debarred or suspended persons are 
ineligible for VetBiz VIP Verification. 

(c) False statements. If, during the 
processing of an application, CVE de-
termines that an applicant has know-
ingly submitted false information, re-
gardless of whether correct informa-
tion would cause CVE to deny the ap-
plication, and regardless of whether 
correct information was given to CVE 
in accompanying documents, CVE will 
deny the application. If, after verifying 
the Participant’s eligibility, CVE dis-
covers that false information has been 
knowingly submitted by a firm, CVE 
will remove the ‘‘verified’’ status from 
the VIP database and notify the busi-
ness by phone and mail. Whenever CVE 
determines that the applicant sub-
mitted false information, the matter 
will be referred to the Office of Inspec-
tor General for review. In addition, the 
CVE will request that debarment pro-
ceedings be initiated by the Depart-
ment. 

(d) Federal financial obligations. Nei-
ther a firm nor any of its eligible indi-

viduals that fails to pay significant fi-
nancial obligations owed to the Federal 
Government, including unresolved tax 
liens and defaults on Federal loans or 
other Federally assisted financing, is 
eligible for VetBiz VIP Verification. 

(e) U.S. Small Business Administration 
(SBA) Protest Decisions. Any firm reg-
istered in the VetBiz VIP database that 
is found to be ineligible due to an SBA 
protest decision or other negative find-
ing will be immediately removed from 
the VetBiz VIP database. Until such 
time as CVE receives official notifica-
tion that the firm has proven that it 
has successfully overcome the grounds 
for the determination or that the SBA 
decision is overturned on appeal, the 
firm will not be eligible to participate 
in the 38 U.S.C. 8127 program. 

§ 74.3 Who does the Center for Vet-
erans Enterprise (CVE) consider to 
own a veteran-owned small busi-
ness? 

An applicant or participant must be 
at least 51 percent unconditionally and 
directly owned by one or more veterans 
or service-disabled veterans. 

(a) Ownership must be direct. Owner-
ship by one or more veterans or serv-
ice-disabled veterans must be direct 
ownership. An applicant or participant 
owned principally by another business 
entity or by a trust (including em-
ployee stock ownership plans [ESOP]) 
that is in turn owned by one or more 
veterans or service-disabled veterans 
does not meet this requirement. How-
ever, ownership by a trust, such as a 
living trust, may be treated as the 
functional equivalent of ownership by a 
veteran or service-disabled veteran 
where the trust is revocable, and the 
veteran or service-disabled veteran is 
the grantor, a trustee, and the sole cur-
rent beneficiary of the trust. For em-
ployee stock ownership plans where 5 
or fewer persons who are individuals, 
estates, or trusts own 50 percent or 
more of the total combined voting 
power of the corporation, the employee 
plan will be determined to be ‘‘ex-
cluded stock’’ and eligible parties must 
control 51 percent or more of the com-
bined voting power of the corporation. 
For employee stock ownership plans 
where greater than 5 persons who are 
individuals, estates, or trusts own 50 
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percent or more of the total stock, eli-
gible parties must control 51 percent or 
more of the combined voting power of 
the corporation, including the ESOP 
stock. 

(b) Ownership must be unconditional. 
Ownership by one or more veterans or 
service-disabled veterans must be un-
conditional ownership. Ownership must 
not be subject to conditions precedent, 
conditions subsequent, executory 
agreements, voting trusts, restrictions 
on assignments of voting rights, or 
other arrangements causing or poten-
tially causing ownership benefits to go 
to another (other than after death or 
incapacity). The pledge or encum-
brance of stock or other ownership in-
terest as collateral, including seller-fi-
nanced transactions, does not affect 
the unconditional nature of ownership 
if the terms follow normal commercial 
practices and the owner retains control 
absent violations of the terms. In par-
ticular, CVE will evaluate ownership 
according to the following criteria for 
specific types of small business con-
cerns. 

(1) Ownership of a partnership. In the 
case of a concern that is a partnership, 
at least 51 percent of every class of 
partnership interest must be uncondi-
tionally owned by one or more veterans 
or service-disabled veterans. The own-
ership must be reflected in the con-
cern’s partnership agreement. 

(2) Ownership of a limited liability com-
pany. In the case of a concern that is a 
limited liability company, at least 51 
percent of each class of member inter-
est must be unconditionally owned by 
one or more veterans or service-dis-
abled veterans. 

(3) Ownership of a corporation. In the 
case of a concern that is a corporation, 
at least 51 percent of each class of vot-
ing stock outstanding and 51 percent of 
the aggregate of all stock outstanding 
must be unconditionally owned by one 
or more veterans or service-disabled 
veterans. 

(c) Stock options’ effect on ownership. 
In determining unconditional owner-
ship, CVE will disregard any 
unexercised stock options or similar 
agreements held by veterans or service- 
disabled veterans. However, any 
unexercised stock options or similar 
agreements (including rights to con-

vert non-voting stock or debentures 
into voting stock) held by non-veterans 
will be treated as exercised, except for 
any ownership interests that are held 
by investment companies licensed 
under part 107 of title 13, Code of Fed-
eral Regulations. 

(d) Profits and distributions. One or 
more veterans or service-disabled vet-
erans must be entitled to receive: 

(1) At least 51 percent of the annual 
distribution of profits paid to the own-
ers of a corporate, partnership, or LLC 
applicant concern; 

(2) 100 percent of the value of each 
share of stock owned by them in the 
event that the stock is sold; and 

(3) At least 51 percent of the retained 
earnings of the concern and 100 percent 
of the unencumbered value of each 
share of stock owned in the event of 
dissolution of the corporation, partner-
ship, or LLC. 

(4) An eligible individual’s ability to 
share in the profits of the concern 
should be commensurate with the ex-
tent of his/her ownership interest in 
that concern. 

(e) Change of ownership. (1) A partici-
pant may remain eligible after a 
change in its ownership or business 
structure, so long as one or more vet-
erans or service-disabled veterans own 
and control it after the change and the 
participant files a new application 
identifying the new veteran owners or 
their new business interest. 

(2) Any participant that is per-
forming contracts and desires to sub-
stitute one veteran owner for another 
shall submit a proposed novation 
agreement and supporting documenta-
tion in accordance with FAR Subpart 
42.12 to the contracting officer prior to 
the substitution or change of owner-
ship for approval. 

(3) Where the transfer results from 
the death or incapacity due to a seri-
ous, long-term illness or injury of an 
eligible principal, prior approval is not 
required, but the concern must file a 
new application with contracting offi-
cer and CVE within 60 days of the 
change. Existing contracts may be per-
formed to the end of the instant term. 
However, no options may be exercised. 

(4) Continued eligibility of the par-
ticipant with new ownership and the 
award of any new contracts require 
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that CVE verify all eligibility require-
ments are met by the concern and the 
new owners. 

(f) Community property laws given ef-
fect. In determining ownership inter-
ests when an owner resides in any of 
the community property States or ter-
ritories of the United States, CVE con-
siders applicable State community 
property laws. If only one spouse 
claims veteran status, that spouse’s 
ownership interest will be considered 
unconditionally held only to the extent 
it is vested by the community property 
laws. 

§ 74.4 Who does CVE consider to con-
trol a veteran-owned small busi-
ness? 

(a) Control means both the day-to- 
day management and long-term deci-
sion-making authority for the VOSB. 
Many persons share control of a con-
cern, including each of those occupying 
the following positions: Officer, direc-
tor, general partner, managing partner, 
managing member and manager. In ad-
dition, key employees who possess ex-
pertise or responsibilities related to 
the concern’s primary economic activ-
ity may share significant control of the 
concern. CVE will consider the control 
potential of such key employees on a 
case-by-case basis. 

(b) Control is not the same as owner-
ship, although both may reside in the 
same person. CVE regards control as 
including both the strategic policy set-
ting exercised by boards of directors 
and the day-to-day management and 
administration of business operations. 
An applicant or participant’s manage-
ment and daily business operations 
must be conducted by one or more vet-
erans or service-disabled veterans. In-
dividuals managing the concern must 
have managerial experience of the ex-
tent and complexity needed to run the 
concern. A veteran need not have the 
technical expertise or possess a re-
quired license to be found to control an 
applicant or participant if he or she 
can demonstrate that he or she has ul-
timate managerial and supervisory 
control over those who possess the re-
quired licenses or technical expertise. 
However, where a critical license is 
held by a non-veteran having an equity 
interest in the applicant or participant 

firm, the non-veteran may be found to 
control the firm. 

(c)(1) An applicant or participant 
must be controlled by one or more vet-
erans or service-disabled veterans who 
possess requisite management capabili-
ties. With the exception of joint-ven-
ture agreements, an eligible owner may 
only have one business participating in 
the Verification Program at one time 
and must work full-time in the busi-
ness as defined in § 74.1. 

(2) An eligible full-time manager 
must hold the highest officer position 
(usually President or Chief Executive 
Officer) in the applicant or participant. 

(3) One or more veterans or service- 
disabled veteran owners who manage 
the applicant or participant must de-
vote full-time to the business during 
the normal working hours of firms in 
the same or similar line of business. 
Work in a wholly-owned subsidiary of 
the applicant or participant may be 
considered to meet the requirement of 
full-time devotion. This applies only to 
a subsidiary owned by the VOSB itself, 
and not to firms in which the veteran 
has a mere ownership interest. 

(4) Except as provided in paragraph 
(d)(1) of this section, a veteran owner’s 
unexercised right to cause a change in 
the management of the applicant con-
cern does not in itself constitute vet-
eran control, regardless of how quickly 
or easily the right could be exercised. 

(d) In the case of a partnership, one 
or more veterans or service-disabled 
veterans must serve as general part-
ners, with control over all partnership 
decisions. A partnership in which no 
veteran is a general partner will be in-
eligible for participation. 

(e) In the case of a limited liability 
company, one or more veterans or serv-
ice-disabled veterans must serve as 
management members, with control 
over all decisions of the limited liabil-
ity company. 

(f) One or more veterans or service- 
disabled veterans must control the 
board of directors of a corporate appli-
cant or participant. 

(1) CVE will deem veterans or serv-
ice-disabled veterans to control the 
board of directors where: 

(i) A single veteran owns 100 percent 
of all voting stock of an applicant or 
participant concern; 
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