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parties may engage in settlement dis-
cussions whether or not the respondent 
requests a hearing. Settlement discus-
sions shall not affect the respondent’s 
obligation to file a timely answer 
under § 22.15. 

(2) Consent agreement. Any and all 
terms and conditions of a settlement 
shall be recorded in a written consent 
agreement signed by all parties or 
their representatives. The consent 
agreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the jurisdictional allegations of 
the complaint; admits the facts stipu-
lated in the consent agreement or nei-
ther admits nor denies specific factual 
allegations contained in the complaint; 
consents to the assessment of any stat-
ed civil penalty, to the issuance of any 
specified compliance or corrective ac-
tion order, to any conditions specified 
in the consent agreement, and to any 
stated Permit Action; and waives any 
right to contest the allegations and its 
right to appeal the proposed final order 
accompanying the consent agreement. 
Where complainant elects to com-
mence a proceeding pursuant to 
§ 22.13(b), the consent agreement shall 
also contain the elements described at 
§ 22.14(a)(1)-(3) and (8). The parties shall 
forward the executed consent agree-
ment and a proposed final order to the 
Regional Judicial Officer or Regional 
Administrator, or, in a proceeding 
commenced at EPA Headquarters, the 
Environmental Appeals Board. 

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-
pose of any proceeding under these 
Consolidated Rules of Practice without 
a final order from the Regional Judi-
cial Officer or Regional Administrator, 
or, in a proceeding commenced at EPA 
Headquarters, the Environmental Ap-
peals Board, ratifying the parties’ con-
sent agreement. 

(c) Scope of resolution or settlement. 
Full payment of the penalty proposed 
in a complaint pursuant to paragraph 
(a) of this section or settlement pursu-
ant to paragraph (b) of this section 
shall not in any case affect the right of 
the Agency or the United States to 
pursue appropriate injunctive or other 
equitable relief or criminal sanctions 
for any violations of law. Full payment 
of the penalty proposed in a complaint 

pursuant to paragraph (a) of this sec-
tion or settlement pursuant to para-
graph (b) of this section shall only re-
solve respondent’s liability for Federal 
civil penalties for the violations and 
facts alleged in the complaint. 

(d) Alternative means of dispute resolu-
tion. (1) The parties may engage in any 
process within the scope of the Alter-
native Dispute Resolution Act 
(‘‘ADRA’’), 5 U.S.C. 581 et seq., which 
may facilitate voluntary settlement ef-
forts. Such process shall be subject to 
the confidentiality provisions of the 
ADRA. 

(2) Dispute resolution under this 
paragraph (d) does not divest the Pre-
siding Officer of jurisdiction and does 
not automatically stay the proceeding. 
All provisions of these Consolidated 
Rules of Practice remain in effect not-
withstanding any dispute resolution 
proceeding. 

(3) The parties may choose any per-
son to act as a neutral, or may move 
for the appointment of a neutral. If the 
Presiding Officer grants a motion for 
the appointment of a neutral, the Pre-
siding Officer shall forward the motion 
to the Chief Administrative Law 
Judge, except in proceedings under sub-
part I of this part, in which the Pre-
siding Officer shall forward the motion 
to the Regional Administrator. The 
Chief Administrative Law Judge or Re-
gional Administrator, as appropriate, 
shall designate a qualified neutral. 

§ 22.19 Prehearing information ex-
change; prehearing conference; 
other discovery. 

(a) Prehearing information exchange. 
(1) In accordance with an order issued 
by the Presiding Officer, each party 
shall file a prehearing information ex-
change. Except as provided in § 22.22(a), 
a document or exhibit that has not 
been included in prehearing informa-
tion exchange shall not be admitted 
into evidence, and any witness whose 
name and testimony summary has not 
been included in prehearing informa-
tion exchange shall not be allowed to 
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the 
federal courts under Rule 408 of the 
Federal Rules of Evidence. Documents 
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and exhibits shall be marked for identi-
fication as ordered by the Presiding Of-
ficer. 

(2) Each party’s prehearing informa-
tion exchange shall contain: 

(i) The names of any expert or other 
witnesses it intends to call at the hear-
ing, together with a brief narrative 
summary of their expected testimony, 
or a statement that no witnesses will 
be called; and (ii) Copies of all docu-
ments and exhibits which it intends to 
introduce into evidence at the hearing. 

(3) If the proceeding is for the assess-
ment of a penalty and complainant has 
already specified a proposed penalty, 
complainant shall explain in its pre-
hearing information exchange how the 
proposed penalty was calculated in ac-
cordance with any criteria set forth in 
the Act, and the respondent shall ex-
plain in its prehearing information ex-
change why the proposed penalty 
should be reduced or eliminated. 

(4) If the proceeding is for the assess-
ment of a penalty and complainant has 
not specified a proposed penalty, each 
party shall include in its prehearing in-
formation exchange all factual infor-
mation it considers relevant to the as-
sessment of a penalty. Within 15 days 
after respondent files its prehearing in-
formation exchange, complainant shall 
file a document specifying a proposed 
penalty and explaining how the pro-
posed penalty was calculated in accord-
ance with any criteria set forth in the 
Act. 

(b) Prehearing conference. The Pre-
siding Officer, at any time before the 
hearing begins, may direct the parties 
and their counsel or other representa-
tives to participate in a conference to 
consider: 

(1) Settlement of the case; 
(2) Simplification of issues and stipu-

lation of facts not in dispute; 
(3) The necessity or desirability of 

amendments to pleadings; 
(4) The exchange of exhibits, docu-

ments, prepared testimony, and admis-
sions or stipulations of fact which will 
avoid unnecessary proof; 

(5) The limitation of the number of 
expert or other witnesses; 

(6) The time and place for the hear-
ing; and 

(7) Any other matters which may ex-
pedite the disposition of the pro-
ceeding. 

(c) Record of the prehearing conference. 
No transcript of a prehearing con-
ference relating to settlement shall be 
made. With respect to other prehearing 
conferences, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer. 
The Presiding Officer shall ensure that 
the record of the proceeding includes 
any stipulations, agreements, rulings 
or orders made during the conference. 

(d) Location of prehearing conference. 
The prehearing conference shall be 
held in the county where the respond-
ent resides or conducts the business 
which the hearing concerns, in the city 
in which the relevant Environmental 
Protection Agency Regional Office is 
located, or in Washington, DC, unless 
the Presiding Officer determines that 
there is good cause to hold it at an-
other location or by telephone. 

(e) Other discovery. (1) After the infor-
mation exchange provided for in para-
graph (a) of this section, a party may 
move for additional discovery. The mo-
tion shall specify the method of dis-
covery sought, provide the proposed 
discovery instruments, and describe in 
detail the nature of the information 
and/or documents sought (and, where 
relevant, the proposed time and place 
where discovery would be conducted). 
The Presiding Officer may order such 
other discovery only if it: 

(i) Will neither unreasonably delay 
the proceeding nor unreasonably bur-
den the non-moving party; 

(ii) Seeks information that is most 
reasonably obtained from the non-mov-
ing party, and which the non-moving 
party has refused to provide volun-
tarily; and 

(iii) Seeks information that has sig-
nificant probative value on a disputed 
issue of material fact relevant to li-
ability or the relief sought. 

(2) Settlement positions and informa-
tion regarding their development (such 
as penalty calculations for purposes of 
settlement based upon Agency settle-
ment policies) shall not be discover-
able. 

(3) The Presiding Officer may order 
depositions upon oral questions only in 
accordance with paragraph (e)(1) of this 
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section and upon an additional finding 
that: 

(i) The information sought cannot 
reasonably be obtained by alternative 
methods of discovery; or 

(ii) There is a substantial reason to 
believe that relevant and probative evi-
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing. 

(4) The Presiding Officer may require 
the attendance of witnesses or the pro-
duction of documentary evidence by 
subpoena, if authorized under the Act. 
The Presiding Officer may issue a sub-
poena for discovery purposes only in 
accordance with paragraph (e)(1) of this 
section and upon an additional showing 
of the grounds and necessity therefor. 
Subpoenas shall be served in accord-
ance with § 22.5(b)(1). Witnesses sum-
moned before the Presiding Officer 
shall be paid the same fees and mileage 
that are paid witnesses in the courts of 
the United States. Any fees shall be 
paid by the party at whose request the 
witness appears. Where a witness ap-
pears pursuant to a request initiated 
by the Presiding Officer, fees shall be 
paid by the Agency. 

(5) Nothing in this paragraph (e) shall 
limit a party’s right to request admis-
sions or stipulations, a respondent’s 
right to request Agency records under 
the Federal Freedom of Information 
Act, 5 U.S.C. 552, or EPA’s authority 
under any applicable law to conduct in-
spections, issue information request 
letters or administrative subpoenas, or 
otherwise obtain information. 

(f) Supplementing prior exchanges. A 
party who has made an information ex-
change under paragraph (a) of this sec-
tion, or who has exchanged informa-
tion in response to a request for infor-
mation or a discovery order pursuant 
to paragraph (e) of this section, shall 
promptly supplement or correct the ex-
change when the party learns that the 
information exchanged or response pro-
vided is incomplete, inaccurate or out-
dated, and the additional or corrective 
information has not otherwise been 
disclosed to the other party pursuant 
to this section. 

(g) Failure to exchange information. 
Where a party fails to provide informa-
tion within its control as required pur-

suant to this section, the Presiding Of-
ficer may, in his discretion: 

(1) Infer that the information would 
be adverse to the party failing to pro-
vide it; 

(2) Exclude the information from evi-
dence; or 

(3) Issue a default order under 
§ 22.17(c). 

§ 22.20 Accelerated decision; decision 
to dismiss. 

(a) General. The Presiding Officer 
may at any time render an accelerated 
decision in favor of a party as to any or 
all parts of the proceeding, without 
further hearing or upon such limited 
additional evidence, such as affidavits, 
as he may require, if no genuine issue 
of material fact exists and a party is 
entitled to judgment as a matter of 
law. The Presiding Officer, upon mo-
tion of the respondent, may at any 
time dismiss a proceeding without fur-
ther hearing or upon such limited addi-
tional evidence as he requires, on the 
basis of failure to establish a prima 
facie case or other grounds which show 
no right to relief on the part of the 
complainant. 

(b) Effect. (1) If an accelerated deci-
sion or a decision to dismiss is issued 
as to all issues and claims in the pro-
ceeding, the decision constitutes an 
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
gional Hearing Clerk. 

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less 
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what 
material facts remain controverted. 
The partial accelerated decision or the 
order dismissing certain counts shall 
specify the facts which appear substan-
tially uncontroverted, and the issues 
and claims upon which the hearing will 
proceed. 

Subpart D—Hearing Procedures 
§ 22.21 Assignment of Presiding Offi-

cer; scheduling the hearing. 
(a) Assignment of Presiding Officer. 

When an answer is filed, the Regional 
Hearing Clerk shall forward a copy of 
the complaint, the answer, and any 

VerDate Mar<15>2010 09:58 Aug 27, 2010 Jkt 220143 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Y:\SGML\220143.XXX 220143er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-27T12:46:35-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




