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Subpart A—General Provisions 

§ 33.101 What are the objectives of this 
part? 

The objectives of this part are: 
(a) To ensure nondiscrimination in 

the award of contracts under EPA fi-
nancial assistance agreements. To that 
end, implementation of this rule with 
respect to grantees, sub-grantees, loan 
recipients, prime contractors, or sub-
contractors in particular States or 
locales—notably those where there is 
no apparent history of relevant dis-
crimination—must comply with equal 
protection standards at that level, 
apart from the EPA DBE Rule’s con-
stitutional compliance as a national 
matter; 

(b) To harmonize EPA’s DBE Pro-
gram objectives with the U.S. Supreme 
Court’s decision in Adarand Construc-
tors, Inc. v. Pena, 515 U.S. 200 (1995); 

(c) To help remove barriers to the 
participation of DBEs in the award of 
contracts under EPA financial assist-
ance agreements; and 

(d) To provide appropriate flexibility 
to recipients of EPA financial assist-
ance in establishing and providing con-
tracting opportunities for DBEs. 

§ 33.102 When do the requirements of 
this part apply? 

The requirements of this part apply 
to procurement under EPA financial 
assistance agreements performed en-
tirely within the United States, wheth-
er by a recipient or its prime con-
tractor, for construction, equipment, 
services and supplies. 

§ 33.103 What do the terms in this part 
mean? 

Terms not defined below shall have 
the meaning given to them in 40 CFR 
part 30, part 31 and part 35 as applica-
ble. As used in this part: 

Availability analysis means docu-
mentation of the availability of MBEs 
and WBEs in the relevant geographic 
market in relation to the total number 
of firms available in that area. 

Award official means the EPA Re-
gional or Headquarters official dele-
gated the authority to execute finan-
cial assistance agreements on behalf of 
EPA. 

Broker means a firm that does not 
itself perform, manage or supervise the 
work of its contract or subcontract in 
a manner consistent with the normal 
business practices for contractors or 
subcontractors in its line of business. 

Business, business concern or business 
enterprise means an entity organized 
for profit with a place of business lo-
cated in the United States, and which 
operates primarily within the United 
States or which makes a significant 
contribution to the United States econ-
omy through payment of taxes or use 
of American products, materials or 
labor. 

Construction means erection, alter-
ation, or repair (including dredging, ex-
cavating, and painting) of buildings, 
structures, or other improvements to 
real property, and activities in re-
sponse to a release or a threat of a re-
lease of a hazardous substance into the 
environment, or activities to prevent 
the introduction of a hazardous sub-
stance into a water supply. 

Disabled American means, with re-
spect to an individual, permanent or 
temporary physical or mental impair-
ment that substantially limits one or 
more of the major life activities of 
such an individual; a record of such an 
impairment; or being regarded as hav-
ing such an impairment. 

Disadvantaged business enterprise 
(DBE) means an entity owned or con-
trolled by a socially and economically 
disadvantaged individual as described 
by Public Law 102–389 (42 U.S.C. 4370d) 
or an entity owned and controlled by a 
socially and economically disadvan-
taged individual as described by Title 
X of the Clean Air Act Amendments of 
1990 (42 U.S.C. 7601 note); a Small Busi-
ness Enterprise (SBE); a Small Busi-
ness in a Rural Area (SBRA); or a 
Labor Surplus Area Firm (LSAF), a 
Historically Underutilized Business 
(HUB) Zone Small Business Concern, or 
a concern under a successor program. 

Disparity study means a comparison 
within the preceding ten years of the 
available MBEs and WBEs in a relevant 
geographic market with their actual 
usage by entities procuring in the cat-
egories of construction, equipment, 
services and supplies. 

Equipment means items procured 
under a financial assistance agreement 

VerDate Mar<15>2010 09:58 Aug 27, 2010 Jkt 220143 PO 00000 Frm 00402 Fmt 8010 Sfmt 8010 Y:\SGML\220143.XXX 220143er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



393 

Environmental Protection Agency § 33.103 

as defined by applicable regulations 
(for example 40 CFR 30.2 and 40 CFR 
31.3) for the particular type of financial 
assistance received. 

Fair share objective means an objec-
tive expressing the percentage of MBE 
or WBE utilization expected absent the 
effects of discrimination. 

Financial assistance agreement means 
grants or cooperative agreements 
awarded by EPA. The term includes 
grants or cooperative agreements used 
to capitalize revolving loan funds, in-
cluding, but not limited to, the Clean 
Water State Revolving Loan Fund 
(CWSRF) Program under Title VI of 
the Clean Water Act, as amended, 33 
U.S.C. 1381 et seq., the Drinking Water 
State Revolving Fund (DWSRF) Pro-
gram under section 1452 of the Safe 
Drinking Water Act, 42 U.S.C. 300j–12, 
and the Brownfields Cleanup Revolving 
Loan Fund (BCRLF) Program under 
section 104 of the Comprehensive Envi-
ronmental Response, Compensation 
and Liability Act, 42 U.S.C. 9604. 

Good faith efforts means the race and/ 
or gender neutral measures described 
in subpart C of this part. 

Historically black college or university 
(HBCU) means an institution deter-
mined by the Secretary of Education to 
meet the requirements of 34 CFR part 
608. 

HUBZone means a historically under-
utilized business zone, which is an area 
located within one or more qualified 
census tracts, qualified metropolitan 
counties, or lands within the external 
boundaries of an Indian reservation. 

HUBZone small business concern 
means a small business concern that 
appears on the List of Qualified 
HUBZone Small Business Concerns 
maintained by the Small Business Ad-
ministration. 

Identified loan means a loan project 
or set-aside activity receiving assist-
ance from a recipient of an EPA finan-
cial assistance agreement to capitalize 
a revolving loan fund, which: 

(1) In the case of the CWSRF Pro-
gram, is a project funded from amounts 
equal to the capitalization grant; 

(2) In the case of the DWSRF Pro-
gram, is a loan project or set-aside ac-
tivity funded from amounts up to the 
amount of the capitalization grant; or 

(3) In the case of the BCRLF Pro-
gram, is a project that has been funded 
with EPA financial assistance. 

Insular area means the Common-
wealth of Puerto Rico or any territory 
or possession of the United States. 

Joint venture means an association of 
a DBE firm and one or more other 
firms to carry out a single, for-profit 
business enterprise, for which the par-
ties combine their property, capital, ef-
forts, skills and knowledge, and in 
which the DBE is responsible for a dis-
tinct, clearly defined portion of the 
work of the contract and whose share 
in the capital contribution, control, 
management, risks, and profits of the 
joint venture are commensurate with 
its ownership interest. 

Labor surplus area firm (LSAF) means 
a concern that together with its first- 
tier subcontractors will perform sub-
stantially in labor surplus areas (as 
identified by the Department of Labor 
in accordance with 20 CFR part 654). 
Performance is substantially in labor 
surplus areas if the costs incurred 
under the contract on account of man-
ufacturing, production or performance 
of appropriate services in labor surplus 
areas exceed 50 percent of the contract 
price. 

Minority business enterprise (MBE) 
means a Disadvantaged Business En-
terprise (DBE) other than a Small 
Business Enterprise (SBE), a Labor 
Surplus Area Firm (LSAF), a Small 
Business in Rural Areas (SBRA), or a 
Women’s Business Enterprise (WBE). 

Minority institution means an accred-
ited college or university whose enroll-
ment of a single designated group or a 
combination of designated groups (as 
defined by the Small Business Admin-
istration regulations at 13 CFR part 
124) exceeds 50% of the total enroll-
ment. 

Native American means any individual 
who is an American Indian, Eskimo, 
Aleut, or Native Hawaiian. 

Recipient means an entity that re-
ceives an EPA financial assistance 
agreement or is a sub-recipient of such 
agreement, including loan recipients 
under the Clean Water State Revolving 
Fund Program, Drinking Water State 
Revolving Fund Program, and the 
Brownfields Cleanup Revolving Loan 
Fund Program. 
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Services means a contractor’s labor, 
time or efforts provided in a manner 
consistent with normal business prac-
tices which do not involve the delivery 
of a specific end item, other than docu-
ments (e.g., reports, design drawings, 
specifications). 

Small business, small business concern 
or small business enterprise (SBE) means 
a concern, including its affiliates, that 
is independently owned and operated, 
not dominant in the field of operation 
in which it is bidding, and qualified as 
a small business under the criteria and 
size standards in 13 CFR part 121. 

Small business in a rural area (SBRA) 
means a small business operating in an 
area identified as a rural county with a 
code 6–9 in the Rural-Urban continuum 
Classification Code developed by the 
United States Department of Agri-
culture in 1980. 

Supplies means items procured under 
a financial assistance agreement as de-
fined by applicable regulations for the 
particular type of financial assistance 
received. 

United States means any of the sev-
eral States, the District of Columbia, 
the Commonwealth of Puerto Rico and 
any other territories and possessions of 
the United States. 

Women’s business enterprise (WBE) 
means a business concern which is at 
least 51% owned or controlled by 
women for purposes of EPA’s 8% stat-
ute or a business concern which is at 
least 51% owned and controlled by 
women for purposes for EPA’s 10% stat-
ute. Determination of ownership by a 
married woman in a community prop-
erty jurisdiction will not be affected by 
her husband’s 50 percent interest in her 
share. Similarly, a business concern 
which is more than 50 percent owned 
by a married man will not become a 
qualified WBE by virtue of his wife’s 50 
percent interest in his share. 

§ 33.104 May recipients apply for a 
waiver from the requirements of 
this part? 

(a) A recipient may apply for a waiv-
er from any of the requirements of this 
part that are not specifically based on 
a statute or Executive Order, by sub-
mitting a written request to the Direc-
tor of the Office of Small and Dis-
advantaged Business Utilization. 

(b) The request must document spe-
cial or exceptional circumstances that 
make compliance with the requirement 
impractical, including a specific pro-
posal addressing how the recipient in-
tends to achieve the objectives of this 
part as described in § 33.101. The re-
quest must show that: 

(1) There is a reasonable basis to con-
clude that the recipient could achieve 
a level of MBE and WBE participation 
consistent with the objectives of this 
part using different or innovative 
means other than those that are pro-
vided in subparts C or D of this part; 

(2) Conditions in the recipient’s juris-
diction are appropriate for imple-
menting the request; and 

(3) The request is consistent with ap-
plicable law. 

(c) The OSDBU Director has the au-
thority to approve a recipient’s re-
quest. If the OSDBU Director grants a 
recipient’s request, the recipient may 
administer its program as provided in 
the request, subject to the following 
conditions: 

(1) The recipient’s level of MBE and 
WBE participation continues to be con-
sistent with the objectives of this part; 

(2) There is a reasonable limitation 
on the duration of the recipient’s modi-
fied program; and 

(3) Any other conditions the OSDBU 
Director makes on the grant of the 
waiver. 

(d) The OSDBU Director may end a 
program waiver at any time upon no-
tice to the recipient and require a re-
cipient to comply with the provisions 
of this part. The OSDBU Director may 
also extend the waiver if he or she de-
termines that all requirements of para-
graphs (b) and (c) of this section con-
tinue to be met. Any such extension 
shall be for no longer than the period 
originally set for the duration of the 
program waiver. 

§ 33.105 What are the compliance and 
enforcement provisions of this 
part? 

If a recipient fails to comply with 
any of the requirements of this part, 
EPA may take remedial action under 
40 CFR parts 30, 31 or 35, as appro-
priate, or any other action authorized 
by law, including, but not limited to, 
enforcement under 18 U.S.C. 1001 and/or 
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