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its bid or proposal a certification of 
independent price determination. This 
document certifies that no collusion, 
as defined by Federal and State anti-
trust laws, occurred during bid prepa-
ration. 

(4) Recipient’s Contractors. The recipi-
ent must require its contractor to com-
ply with the requirements in 
§§ 35.6270(a)(1) and (2); 35.6320 (a) and (b); 
35.6335; 35.6700; and 35.6705. For addi-
tional contractor requirements, see 
also § 35.6710(c); 35.6590(b); and 35.6610. 

[72 FR 24504, May 2, 2007, as amended at 73 
FR 15922, Mar. 26, 2008] 

§ 35.6555 Competition. 
The recipient must conduct all pro-

curement transactions in a manner 
providing maximum full and open com-
petition. 

(a) Restrictions on competition. Inap-
propriate restrictions on competition 
include the following: 

(1) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business; 

(2) Requiring unnecessary experience 
and excessive bonding requirements; 

(3) Noncompetitive pricing practices 
between firms or between affiliated 
companies; 

(4) Noncompetitive awards to con-
sultants that are on retainer contracts; 

(5) Organizational conflicts of inter-
est; 

(6) Specifying only a ‘‘brand name’’ 
product, instead of allowing ‘‘an equal’’ 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement; and 

(7) Any arbitrary action in the pro-
curement process. 

(b) Geographic and Indian Tribe pref-
erences—(1) Geographic. When con-
ducting a procurement, the recipient 
must prohibit the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in evalu-
ating bids or proposals. However, noth-
ing in this section preempts State li-
censing laws. In addition, when con-
tracting for architectural and engi-
neering (A/E) services, the recipient 
may use geographic location as a selec-
tion criterion, provided that when geo-
graphic location is used, its application 
leaves an appropriate number of quali-
fied firms, given the nature and size of 

the project, to compete for the con-
tract. 

(2) Indian Tribe. Any contract or sub-
contract awarded by an Indian Tribe or 
Indian intertribal consortium shall 
comply with the requirements of 40 
CFR 31.38, ‘‘Indian Self Determination 
Act.’’ 

(c) Written specifications. The recipi-
ent’s written specifications must in-
clude a clear and accurate description 
of the technical requirements and the 
qualitative nature of the material, 
product or service to be procured. 

(1) This description must not contain 
features which unduly restrict com-
petition, unless the features are nec-
essary to: 

(i) Test or demonstrate a specific 
thing; 

(ii) Provide for necessary inter-
changeability of parts and equipment; 
or 

(iii) Promote innovative tech-
nologies. 

(2) The recipient must avoid the use 
of detailed product specifications if at 
all possible. 

(d) Public notice. When soliciting bids 
or proposals, the recipient must allow 
sufficient time (generally 30 calendar 
days) between public notice of the pro-
posed project and the deadline for re-
ceipt of bids or proposals. The recipient 
must publish the public notice in pro-
fessional journals, newspapers, or pub-
lications of general circulation over a 
reasonable area. 

(e) Prequalified lists. Recipients may 
use prequalified lists of persons, firms, 
or products to acquire goods and serv-
ices. The list must be current and in-
clude enough qualified sources to en-
sure maximum open and free competi-
tion. Recipients must not preclude po-
tential bidders from qualifying during 
the solicitation period. 

§ 35.6565 Procurement methods. 
The recipient must comply with the 

requirements for payment to consult-
ants described in 40 CFR 31.36(j). In ad-
dition, the recipient must comply with 
the following requirements: 

(a) Small purchase procedures. Small 
purchase procedures are those rel-
atively simple and informal procure-
ment methods for securing services, 
supplies, or other property that do not 

VerDate Mar<15>2010 09:58 Aug 27, 2010 Jkt 220143 PO 00000 Frm 00697 Fmt 8010 Sfmt 8010 Y:\SGML\220143.XXX 220143er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



688 

40 CFR Ch. I (7–1–10 Edition) § 35.6565 

cost more than the simplified acquisi-
tion threshold in the aggregate. If 
small purchase procurements are used, 
the recipient must obtain and docu-
ment price or rate quotations from an 
adequate number of qualified sources. 

(b) Sealed bids (formal advertising). 
(For a remedial action award contract, 
except for Architectural/Engineering 
services and post-removal site control, 
the recipient must obtain the award of-
ficial’s approval to use a procurement 
method other than the sealed bid meth-
od.) Bids are publicly solicited and a 
fixed-price contract (lump sum or unit 
price) is awarded to the responsible 
bidder whose bid, conforming with all 
the material terms and conditions of 
the invitation for bids, is the lowest in 
price. 

(1) In order for the recipient to use 
the sealed bid method, the following 
conditions must be met: 

(i) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(ii) Two or more responsible bidders 
are willing and able to compete effec-
tively for the business; and 

(iii) The procurement lends itself to a 
fixed-price contract and the selection 
of the successful bidder can be made 
principally on the basis of price. 

(2) If the recipient uses the sealed bid 
method, the recipient must comply 
with the following requirements: 

(i) Publicly advertise the invitation 
for bids and solicit bids from an ade-
quate number of known suppliers, pro-
viding them sufficient time prior to 
the date set for opening the bids; 

(ii) The invitation for bids, which 
must include any specifications and 
pertinent attachments, must define the 
items or services in order for the bidder 
to properly respond; 

(iii) Publicly open all bids at the 
time and place prescribed in the invita-
tion for bids; 

(iv) Award the fixed-price contract in 
writing to the lowest responsive and 
responsible bidder. Where specified in 
bidding documents, the recipient shall 
consider factors such as discounts, 
transportation cost, and life cycle 
costs in determining which bid is low-
est. The recipient may only use pay-
ment discounts to determine the low 
bid when prior experience indicates 

that such discounts are usually taken 
advantage of; and 

(v) If there is a sound documented 
reason, the recipient may reject any or 
all bids. 

(c) Competitive proposals. The tech-
nique of competitive proposals is nor-
mally conducted with more than one 
source submitting an offer, and either 
a fixed-price or cost-reimbursement 
type contract is awarded. It is gen-
erally used when conditions are not ap-
propriate for the use of sealed bids. If 
the recipient uses the competitive pro-
posal method, the following require-
ments apply: 

(1) Recipients must publicize requests 
for proposals and all evaluation factors 
and must identify their relative impor-
tance. The recipient must honor any 
response to publicized requests for pro-
posals to the maximum extent prac-
tical; 

(2) Recipients must solicit proposals 
from an adequate number of qualified 
sources; 

(3) Recipients must have a method 
for conducting technical evaluations of 
the proposals received and for selecting 
awardees; 

(4) Recipients must award the con-
tract to the responsible firm whose 
proposal is most advantageous to the 
program, with price and other factors 
considered; and 

(5) Recipients may use competitive 
proposal procedures for qualifications- 
based procurement of architectural/en-
gineering (A/E) professional services 
whereby competitor’s qualifications 
are evaluated and the most qualified 
competitor is selected, subject to nego-
tiation of fair and reasonable com-
pensation. This method, where price is 
not used as a selection factor, may 
only be used in the procurement of A/ 
E professional services. The recipient 
may not use this method to purchase 
other types of services even though A/ 
E firms are a potential source to per-
form the proposed effort. 

(d) Noncompetitive proposals. (1) The 
recipient may procure by noncompeti-
tive proposals only when the award of 
a contract is infeasible under small 
purchase procedures, sealed bids or 
competitive proposals, and one of the 
following circumstances applies: 
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(i) The item is available only from a 
single source; 

(ii) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation (a declaration of an emergency 
under State law does not necessarily 
constitute an emergency under the 
EPA Superfund program’s criteria); 

(iii) The award official authorized 
noncompetitive proposals; or 

(iv) After solicitation of a number of 
sources, competition is determined to 
be inadequate. 

(2) When using noncompetitive pro-
curement, the recipient must conduct a 
cost analysis in accordance with the 
requirements described in § 35.6585. 

§ 35.6570 Use of the same engineer 
during subsequent phases of re-
sponse. 

(a) If the public notice clearly stated 
the possibility that the firm or indi-
vidual selected could be awarded a con-
tract for follow-on services and initial 
procurement complied with the pro-
curement requirements, the recipient 
of a CERCLA remedial response Coop-
erative Agreement may use the engi-
neer procured to conduct any or all of 
the follow-on engineering activities 
without going through the public no-
tice and evaluation procedures. 

(b) The recipient may also use the 
same engineer during subsequent 
phases of the project in the following 
cases: 

(1) Where the recipient conducted the 
RI, FS, or design activities without 
EPA assistance but is using CERCLA 
funds for follow-on activities, the re-
cipient may use the engineer for subse-
quent work provided the recipient cer-
tifies: 

(i) That it complied with the procure-
ment requirements in § 35.6565 when it 
selected the engineer and the code of 
conduct requirements described in 40 
CFR 31.36(b)(3). 

(ii) That any CERCLA-funded con-
tract between the engineer and the re-
cipient meets all of the other provi-
sions as described in the procurement 
requirements in this subpart. 

(2) Where EPA conducted the RI, FS, 
or design activities but the recipient 
will assume the responsibility for sub-
sequent phases of response under a Co-

operative Agreement, the recipient 
may use, with the award official’s ap-
proval, EPA’s engineer contractor 
without further public notice or eval-
uation provided the recipient follows 
the rest of the procurement require-
ments to award the contract. 

§ 35.6575 Restrictions on types of con-
tracts. 

(a) Prohibited contracts. The recipi-
ent’s procurement system must not 
allow cost-plus-percentage-of-cost (e.g., 
a multiplier which includes profit) or 
percentage-of-construction-cost types 
of contracts. 

(b) Removal. Under a removal Cooper-
ative Agreement, the recipient must 
award a fixed-price contract (lump 
sum, unit price, or a combination of 
the two) when procuring contractor 
support, regardless of the procurement 
method selected, unless the recipient 
obtains the award official’s prior writ-
ten approval. 

(c) Time and material contracts. The 
recipient may use time and material 
contracts only if no other type of con-
tract is suitable, and if the contract in-
cludes a ceiling price that the con-
tractor exceeds at its own risk. 

§ 35.6580 [Reserved] 

§ 35.6585 Cost and price analysis. 

(a) General. The recipient must con-
duct and document a cost or price anal-
ysis in connection with every procure-
ment action including contract modi-
fication. 

(1) Cost analysis. The recipient must 
conduct and document a cost analysis 
for all negotiated contracts over the 
simplified acquisition threshold and for 
all change orders regardless of price. A 
cost analysis is not required when ade-
quate price competition exists and the 
recipient can establish price reason-
ableness. The recipient must base its 
determination of price reasonableness 
on a catalog or market price of a com-
mercial product sold in substantial 
quantities to the general public, or on 
prices set by law or regulation. 

(2) Price analysis. In all instances 
other than those described in para-
graph (a)(1) of this section, the recipi-
ent must perform a price analysis to 
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