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evaluated. Evaluation criteria shall in-
clude, as a minimum, all criteria stat-
ed in § 35.937–3(c) of this subpart. The 
grantee shall also evaluate the can-
didate’s proposed method to accom-
plish the work required, including, 
where appropriate, demonstrated capa-
bility to explore and develop innova-
tive or advanced techniques and de-
signs. The grantee’s evaluation shall 
comply with § 35.936–7. 

(d) Proposals shall be evaluated 
through an objective process (e.g., the 
appointment of a board or committee 
which, to the extent practicable, 
should include persons with technical 
skills. Oral (including telephone) or 
written interviews should be conducted 
with top rated proposers, and informa-
tion derived therefrom shall be treated 
on a confidential basis, except as re-
quired to be disclosed under State or 
local law or to EPA under § 35.937–6. 

(e) At no point during the procure-
ment process shall information be con-
veyed to any candidate which would 
provide an unfair competitive advan-
tage. 

§ 35.937–5 Negotiation. 

(a) Grantees are responsible for nego-
tiation of their contracts for architec-
tural or engineering services. Contract 
procurement including negotiation 
may be performed by the grantee di-
rectly or by another non-Federal gov-
ernmental body, person or firm re-
tained for the purpose. Contract nego-
tiations may include the services of 
technical, legal, audit, or other special-
ists to the extent appropriate. 

(b) Negotiations may be conducted in 
accordance with State or local require-
ments, as long as they meet the min-
imum requirements as set forth in this 
section. In the absence of State or local 
statutory or code requirements, nego-
tiations may be conducted by the 
grantee under procedures it adopts 
based upon Public Law 92–582, 40 U.S.C. 
541–544 (commonly known as the 
‘‘Brooks Bill’’) or upon the negotiation 
procedures of 40 CFR 33.510–2. 

(c) The object of negotiations with 
any candidate shall be to reach agree-
ment on the provisions of the proposed 
contract. The grantee and the can-
didate shall discuss, as a minimum: 

(1) The scope and extent of work and 
other essential requirements; 

(2) Identification of the personnel and 
facilities necessary to accomplish the 
work within the required time, includ-
ing where needed, employment of addi-
tional personnel, subcontracting, joint 
ventures, etc.; 

(3) Provision of the required tech-
nical services in accordance with regu-
lations and criteria established for the 
project; and 

(4) A fair and reasonable price for the 
required work, to be determined in ac-
cordance with the cost and profit con-
siderations set forth in §§ 35.937–6 and 
35.937–7, and payment provisions. 

§ 35.937–6 Cost and price consider-
ations. 

(a) General. EPA policy is that the 
cost or price of all subagreements and 
amendments to them must be consid-
ered. For each subagreement in excess 
of $10,000 but not greater than $100,000, 
grantees shall use the procedures de-
scribed in paragraph (c) of this section, 
or an equivalent process. 

(b) Subagreements over $100,000. For 
each subagreement expected to exceed 
$100,000, or for two subagreements 
which aggregate more than $100,000 
awarded to an engineer for work on one 
step, or where renegotiation or amend-
ment of a subagreement will result in a 
contract price in excess of $100,000, or 
where the amendment itself is in ex-
cess of $100,000, the provisions of this 
paragraph (b) shall apply. 

(1) The candidate(s) selected for ne-
gotiation shall submit to the grantee 
for review sufficient cost and pricing 
data as described in paragraph (c) of 
this section to enable the grantee to 
ascertain the necessity and reasonable-
ness of costs and amounts proposed, 
and the allowability and eligibility of 
costs proposed. 

(2) The grantee shall submit to the 
EPA Project Officer for review (i) docu-
mentation of the public notice of need 
for architectural or engineering serv-
ices, and selection procedures used, in 
those cases where §§ 35.937–2, 35.937–3 
and 35.937–4 are applicable; (ii) the cost 
and pricing data the selected engineer 
submitted; (iii) a certification of re-
view and acceptance of the selected en-
gineer’s cost or price; and (iv) a copy of 
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the proposed subagreement. The EPA 
Project Officer will review the com-
plete subagreement action and approve 
the grantee’s compliance with appro-
priate procedures before the grantee 
awards the subagreement. The grantee 
shall be notified upon completion of re-
view. 

(c) Cost review. (1) The grantee shall 
review proposed subagreement costs. 

(2) As a minimum, proposed sub-
agreement costs shall be presented on 
EPA form 5700–41 on which the selected 
engineer shall certify that the proposed 
costs reflect complete, current, and ac-
curate cost and pricing data applicable 
to the date of anticipated subagree-
ment award. 

(3) In addition to the specific ele-
ments of cost, the estimated amount of 
profit shall be set forth separately in 
the cost summary for fixed price con-
tracts and a maximum total dollar 
amount of profit shall be set forth sep-
arately in the cost summary for cost 
reimbursement contracts. 

(4) The grantee may require more de-
tailed cost data than the form requires 
in order to substantiate the reason-
ableness of proposed subagreement 
costs. EPA normally requires more de-
tailed documentation only when the se-
lected engineer is unable to certify 
that the cost and pricing data used are 
complete, current, and accurate. EPA 
may, on a selected basis, perform a pre- 
award cost analysis on any subagree-
ment. Normally, a provisional over-
head rate will be agreed upon before 
contract award. 

(5) Appropriate consideration should 
be given to § 30.710 of this subchapter 
which contains general cost principles 
which must be used to determine the 
allowability of costs under grants. The 
engineer’s actual costs, direct and indi-
rect, allowable for Federal participa-
tion shall be determined in accordance 
with the terms and conditions of the 
subagreement, this subpart and the 
cost principles included in 41 CFR 1– 
15.2 and 1–15.4. Examples of cost which 
are not allowable under those cost 
principles include entertainment, in-
terest on borrowed capital and bad 
debts. 

(6) The engineer shall have an ac-
counting system which accounts for 
costs in accordance with generally ac-

cepted accounting principles. This sys-
tem shall provide for the identifica-
tion, accumulation, and segregation of 
allowable and unallowable project 
costs among projects. Allowable 
project costs shall be determined in ac-
cordance with paragraph (c)(5) of this 
section. The engineer must propose and 
account for costs in a manner con-
sistent with his normal accounting 
procedures. 

(7) Subagreements awarded on the 
basis of review of a cost element sum-
mary and a certification of complete, 
current, and accurate cost and pricing 
data shall be subject to downward re-
negotiation or recoupment of funds 
where the Regional Administrator de-
termines that such certification was 
not based on complete, current, and ac-
curate cost and pricing data or not 
based on costs allowable under the ap-
propriate FPR cost principles (41 CFR 
1–15.2 and 1–15.4) at the time of award. 

§ 35.937–7 Profit. 
The objective of negotiations shall be 

the exercise of sound business judg-
ment and good administrative practice 
including the determination of a fair 
and reasonable profit based on the 
firm’s assumption of risk and input to 
total performance and not merely the 
application of a predetermined percent-
age factor. For the purpose of sub-
agreements under EPA grants, profit is 
defined as the net proceeds obtained by 
deducting all allowable costs (direct 
and indirect) from the price. (Because 
this definition of profit is based on 
Federal procurement principles, it may 
vary from the firm’s definition of profit 
for other purposes.) Profit on a sub-
agreement and each amendment to a 
subagreement under a grant should be 
sufficient to attract engineers who pos-
sess talents and skills necessary to the 
accomplishment of project objectives, 
and to stimulate efficient and expedi-
tious completion of the project. Where 
cost review is performed, the grantee 
should review the estimate of profit as 
he reviews all other elements of price. 

§ 35.937–8 Award of subagreement. 
After the close of negotiations and 

after review and approval by the EPA 
Project Officer if required under 
§ 35.937–6(b), the grantee may award the 
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