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(iv) The proposed action would be in-
consistent with state or local govern-
ment, or federally-recognized Indian 
tribe approved land use plans or regula-
tions, or federal land management 
plans. 

(v) The proposed action would be in-
consistent with state or local govern-
ment, or federally-recognized Indian 
tribe environmental, resource-protec-
tion, or land-use laws and regulations 
for protection of the environment. 

(vi) The proposed action is likely to 
significantly affect the environment 
through the release of radioactive, haz-
ardous or toxic substances, or biota. 

(vii) The proposed action involves un-
certain environmental effects or highly 
unique environmental risks that are 
likely to be significant. 

(viii) The proposed action is likely to 
significantly affect national natural 
landmarks or any property on or eligi-
ble for the National Register of His-
toric Places. 

(ix) The proposed action is likely to 
significantly affect environmentally 
important natural resources such as 
wetlands, significant agricultural 
lands, aquifer recharge zones, coastal 
zones, barrier islands, wild and scenic 
rivers, and significant fish or wildlife 
habitat. 

(x) The proposed action in conjunc-
tion with related federal, state or local 
government, or federally-recognized In-
dian tribe projects is likely to produce 
significant cumulative impacts. 

(xi) The proposed action is likely to 
significantly affect the pattern and 
type of land use (industrial, commer-
cial, recreational, residential) or 
growth and distribution of population 
including altering the character of ex-
isting residential areas. 

(4) An EIS must be prepared con-
sistent with 40 CFR Part 1502. 

(b) When appropriate, the Respon-
sible Official will prepare a legislative 
EIS consistent with 40 CFR 1506.8. 

(c) In preparing an EIS, the Respon-
sible Official must determine if an ap-
plicant, other federal agencies or state 
or local governments, or federally-rec-
ognized Indian tribes are involved with 
the project and apply the applicable 
provisions of § 6.202 and Subpart C of 
this part. 

(d) An EIS must: 

(1) Comply with all requirements at 
40 CFR parts 1500 through 1508. 

(2) Analyze all reasonable alter-
natives and the no action alternative 
(which may be the same as denying the 
action). Assess the no action alter-
native even when the proposed action 
is specifically required by legislation 
or a court order. 

(3) Describe the potentially affected 
environment including, as appropriate, 
the size and location of new and exist-
ing facilities, land requirements, oper-
ation and maintenance requirements, 
auxiliary structures such as pipelines 
or transmission lines, and construction 
schedules. 

(4) Summarize any coordination or 
consultation undertaken with any fed-
eral agency, state and/or local govern-
ment, and/or federally-recognized In-
dian tribe, including copies or sum-
maries of relevant correspondence. 

(5) Summarize any public meetings 
held during the scoping process includ-
ing the date, time, place, and purpose 
of the meetings. The final EIS must 
summarize the public participation 
process including the date, time, place, 
and purpose of meetings or hearings 
held after publication of the draft EIS. 

(6) Consider substantive comments 
received during the public participa-
tion process. The draft EIS must con-
sider the substantive comments re-
ceived during the scoping process. The 
final EIS must include or summarize 
all substantive comments received on 
the draft EIS, respond to any sub-
stantive comments on the draft EIS, 
and explain any changes to the draft 
EIS and the reason for the changes. 

(7) Include the names and qualifica-
tions of the persons primarily respon-
sible for preparing the EIS including an 
EIS prepared under a third-party con-
tract (if applicable), significant back-
ground papers, and the EID (if applica-
ble). 

(e) The Responsible Official must pre-
pare a supplemental EIS when appro-
priate, consistent with 40 CFR 1502.9. 

§ 6.208 Records of decision. 

(a) The Responsible Official may not 
make any decisions on the action until 
the time periods in 40 CFR 1506.10 have 
been met. 

VerDate Mar<15>2010 09:58 Aug 27, 2010 Jkt 220143 PO 00000 Frm 00119 Fmt 8010 Sfmt 8010 Y:\SGML\220143.XXX 220143er
ow

e 
on

 D
S

K
G

8S
O

Y
B

1P
R

O
D

 w
ith

 C
F

R



110 

40 CFR Ch. I (7–1–10 Edition) § 6.209 

(b) A record of decision (ROD) records 
EPA’s decision on the action. Con-
sistent with 40 CFR 1505.2, a ROD must 
include: 

(1) A brief description of the proposed 
action and alternatives considered in 
the EIS, environmental factors consid-
ered, and project impacts; 

(2) Any commitments to mitigation; 
and 

(3) An explanation if the environ-
mentally preferred alternative was not 
selected. 

(c) In addition, the ROD must in-
clude: 

(1) Responses to any substantive 
comments on the final EIS; 

(2) The date of issuance; and 
(3) The signature of the Responsible 

Official. 
(d) The Responsible Official must en-

sure that an applicant that has com-
mitted to mitigation possesses the au-
thority and ability to fulfill the com-
mitment. 

(e) The Responsible Official must 
make a ROD available to the public. 

(f) Upon issuance of the ROD, the Re-
sponsible Official may proceed with the 
action subject to any mitigation meas-
ures described in the ROD. The Respon-
sible Official must ensure adequate 
monitoring of mitigation measures 
identified in the ROD. 

(g) If the mitigation identified in the 
ROD will be included as a condition in 
the permit or grant, the Responsible 
Official must ensure that EPA has the 
authority to impose the conditions. 
The Responsible Official should ensure 
that compliance with assistance agree-
ment or permit conditions will be mon-
itored and enforced under EPA’s assist-
ance agreement and permit authori-
ties. 

(h) The Responsible Official may re-
vise a ROD at any time provided the 
revision is supported by an EIS. A re-
vised ROD is subject to all provisions 
of paragraph (d) of this section. 

§ 6.209 Filing requirements for EPA 
EISs. 

(a) The Responsible Official must file 
an EIS with the NEPA Official no ear-
lier than the date the document is 
transmitted to commenting agencies 
and made available to the public. The 
Responsible Official must comply with 

any guidelines established by the 
NEPA Official for the filing system 
process and comply with 40 CFR 1506.9 
and 1506.10. The review periods are 
computed through the filing system 
process and published in the FEDERAL 
REGISTER in the Notice of Availability. 

(b) The Responsible Official may re-
quest that the NEPA Official extend 
the review periods for an EIS. The 
NEPA Official will publish notice of an 
extension of the review period in the 
FEDERAL REGISTER and notify the CEQ. 

§ 6.210 Emergency circumstances. 

If emergency circumstances make it 
necessary to take an action that has a 
significant environmental impact with-
out observing the provisions of sub-
parts A through C of this part that are 
required by the CEQ Regulations, the 
Responsible Official must consult with 
the NEPA Official at the earliest pos-
sible time. Consistent with 40 CFR 
1506.11, the Responsible Official and the 
NEPA Official should consult with CEQ 
about alternative arrangements at the 
earliest opportunity. Actions taken 
without observing the provisions of 
subparts A through C of this part will 
be limited to actions necessary to con-
trol the immediate impacts of the 
emergency; other actions remain sub-
ject to the environmental review proc-
ess. 

Subpart C—Requirements for Envi-
ronmental Information Docu-
ments and Third-Party Agree-
ments for EPA Actions Subject 
to NEPA 

§ 6.300 Applicability. 

(a) This section applies to actions 
that involve applications to EPA for 
permits or assistance agreements, or 
request other EPA approval. 

(b) The Responsible Official is re-
sponsible for the environmental review 
process on EPA’s action (that is, 
issuing the permit or awarding the as-
sistance agreement) with the applicant 
contributing through submission of an 
EID or a draft EA and supporting docu-
ments. 

(c) An applicant is not required to 
prepare an EID when: 
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