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Environmental Protection Agency § 89.104 

(i) Before the first year you intend to 
use the provisions of this section, send 
the Designated Compliance Officer and 
the Designated Enforcement Officer a 
written notice of your intent, includ-
ing: 

(A) Your company’s name and ad-
dress, and your parent company’s name 
and address, if applicable. 

(B) Whom to contact for more infor-
mation. 

(C) The calendar years in which you 
expect to use the exemption provisions 
of this section. 

(D) The name and address of the com-
pany that produces the engines you 
will be using for the equipment ex-
empted under this section. 

(E) Your best estimate of the number 
of units in each power category you 
will produce under this section and 
whether you intend to comply under 
paragraph (d)(1) or (d)(2) of this sec-
tion. 

(F) The number of units in each 
power category you have sold in pre-
vious calendar years under paragraph 
(d) of this section. 

(ii) For each year that you use the 
provisions of this section, send the Des-
ignated Compliance Officer and the 
Designated Enforcement Officer a writ-
ten report by March 31 of the following 
year. Include in your report the total 
number of engines you sold in the pre-
ceding year for each power category, 
based on actual U.S.-directed produc-
tion information. Also identify the per-
centages of U.S.-directed production 
that correspond to the number of units 
in each power category and the cumu-
lative numbers and percentages of 
units for all the units you have sold 
under this section for each power cat-
egory. You may omit the percentage 
figures if you include in the report a 
statement that you will not be using 
the percent-of-production allowances 
in paragraph (d) of this section. 

(8) Recordkeeping. Keep the following 
records of all equipment with exempted 
engines you produce under this para-
graph (i) for at least five full years 
after the final year in which allow-
ances are available for each power cat-
egory: 

(i) The model number, serial number, 
and the date of manufacture for each 
engine and piece of equipment. 

(ii) The maximum power of each en-
gine. 

(iii) The total number or percentage 
of equipment with exempted engines, 
as described in paragraph (d) of this 
section and all documentation sup-
porting your calculation. 

(iv) The notifications and reports we 
require under paragraph (i)(7) of this 
section. 

(9) Equipment Labeling. Any engine 
produced under this paragraph (i) must 
meet the labeling requirements of 40 
CFR 89.110, but add the following state-
ment instead of the compliance state-
ment in 40 CFR 89.110 (b)(10): THIS EN-
GINE MEETS U.S. EPA EMISSION 
STANDARDS UNDER 40 CFR 89.102. 
SELLING OR INSTALLING THIS EN-
GINE FOR ANY PURPOSE OTHER 
THAN FOR THE EQUIPMENT FLEXI-
BILITY PROVISIONS OF 40 CFR 89.102 
MAY BE A VIOLATION OF FEDERAL 
LAW SUBJECT TO CIVIL PENALTY. 

(10) Enforcement. Producing more ex-
empted engines or equipment than we 
allow under this paragraph (i) or in-
stalling engines that do not meet the 
applicable Tier 1 emission standards 
described in § 89.112 violates the prohi-
bitions in § 89.1003(a)(1). You must give 
us the records we require under this 
paragraph (i) if we ask for them (see 
§ 89.1003(a)(2)). 

[59 FR 31335, June 17, 1994. Redesignated and 
amended at 63 FR 56995, 56997, Oct. 23, 1998; 70 
FR 40444, July 13, 2005; 72 FR 53127, Sept. 18, 
2007; 72 FR 72956, Dec. 26, 2007] 

§ 89.103 Definitions. 

The definitions in subpart A of part 
89 apply to this subpart. All terms not 
defined herein or in subpart A have the 
meaning given them in the Act. 

[59 FR 31335, June 17, 1994. Redesignated at 63 
FR 56995, Oct. 23, 1998] 

§ 89.104 Useful life, recall, and war-
ranty periods. 

(a) The useful life is based on the 
rated power and rated speed of the en-
gine. 

(1) For all engines rated under 19 kW, 
and for constant speed engines rated 
under 37 kW with rated speeds greater 
than or equal to 3,000 rpm, the useful 
life is a period of 3,000 hours or five 
years of use, whichever first occurs. 
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(2) For all other engines rated at or 
above 19 kW and under 37 kW, the use-
ful life is a period of 5,000 hours or 
seven years of use, whichever first oc-
curs. 

(3) For all engines rated at or above 
37 kW, the useful life is a period of 8,000 
hours of operation or ten years of use, 
whichever first occurs. 

(b) Engines are subject to recall test-
ing for a period based on the rated 
power and rated speed of the engines. 
However, in a recall, engines in the 
subject class or category would be sub-
ject to recall regardless of actual years 
or hours of operation. 

(1) For all engines rated under 19 kW, 
and for constant speed engines rated 
under 37 kW with rated speeds greater 
than or equal to 3,000 rpm, the engines 
are subject to recall testing for a pe-
riod of 2,250 hours or four years of use, 
whichever first occurs. 

(2) For all other engines rated at or 
above 19 kW and under 37 kW, the en-
gines are subject to recall for a period 
of 3,750 hours or five years of use, 
whichever first occurs. 

(3) For all engines rated at or above 
37 kW, the engines are subject to recall 
for a period of 6,000 hours of operation 
or seven years of use, whichever first 
occurs. 

(c) The warranty periods for warran-
ties imposed by the Clean Air Act and 
§ 89.1007 for all engines rated under 19 
kW, and for constant speed engines 
rated under 37 kW with rated speeds 
greater than or equal to 3,000 rpm, are 
1,500 hours of operation or two years of 
use, whichever first occurs. For all 
other engines, the warranty periods for 
warranties imposed by the Clean Air 
Act and § 89.1007 are 3,000 hours of oper-
ation or five years of use, whichever 
first occurs. 

(d) Manufacturers may apply to the 
Administrator for approval for a short-
er useful life period for engines that 
are subject to severe service in sea-
sonal equipment, or are designed spe-
cifically for lower useful life hours to 
match equipment life. Such an applica-
tion must be made prior to certifi-
cation. 

[59 FR 31335, June 17, 1994. Redesignated and 
amended at 63 FR 56995, 56998, Oct. 23, 1998] 

§ 89.105 Certificate of conformity. 
Every manufacturer of a new 

nonroad compression-ignition engine 
must obtain a certificate of conformity 
covering the engine family, as de-
scribed in § 89.116. The certificate of 
conformity must be obtained from the 
Administrator prior to selling, offering 
for sale, introducing into commerce, or 
importing into the United States the 
new nonroad compression-ignition en-
gine for each model year. 

[59 FR 31335, June 17, 1994. Redesignated at 63 
FR 56995, Oct. 23, 1998] 

§ 89.106 Prohibited controls. 
(a) An engine may not be equipped 

with an emission control system for 
the purpose of complying with emis-
sion standards if such system will 
cause or contribute to an unreasonable 
risk to public health, welfare, or safety 
in its operation or function. 

(b) You may not design your engines 
with emission-control devices, sys-
tems, or elements of design that cause 
or contribute to an unreasonable risk 
to public health, welfare, or safety 
while operating. For example, this 
would apply if the engine emits a nox-
ious or toxic substance it would other-
wise not emit that contributes to such 
an unreasonable risk. 

[59 FR 31335, June 17, 1994. Redesignated at 63 
FR 56995, Oct. 23, 1998; 67 FR 68339, Nov. 8, 
2002] 

§ 89.107 Defeat devices. 
(a) An engine may not be equipped 

with a defeat device. 
(b) For purposes of this section, ‘‘de-

feat device’’ means any device, system, 
or element of design which senses oper-
ation outside normal emission test 
conditions and reduces emission con-
trol effectiveness. 

(1) Defeat device includes any auxil-
iary emission control device (AECD) 
that reduces the effectiveness of the 
emission control system under condi-
tions which may reasonably be ex-
pected to be encountered in normal op-
eration and use unless such conditions 
are included in the test procedure. 

(2) Defeat device does not include 
such items which either operate only 
during engine starting or are necessary 
to protect the engine (or equipment in 
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