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40 CFR Ch. I (7–1–10 Edition) § 92.704 

section 207(c)), the manufacturer(s) or 
remanufacturer(s) will not have the op-
tion of an alternate remedial action 
and an actual recall would be required. 

§ 92.704 Notice to manufacturer or re-
manufacturer of nonconformity; 
submission of remedial plan. 

(a) The manufacturer or remanufac-
turer will be notified whenever the Ad-
ministrator has determined that a sub-
stantial number of a class or category 
of locomotives or locomotive engines 
produced by that manufacturer or re-
manufacturer, although properly main-
tained and used, do not conform to the 
regulations prescribed under the Act in 
effect during, and applicable to the 
model year of such locomotives or lo-
comotive engines. The notification will 
include a description of each class or 
category of locomotives or locomotive 
engines encompassed by the determina-
tion of nonconformity, will give the 
factual basis for the determination of 
nonconformity (except information 
previously provided the manufacturer 
or remanufacturer by the Agency), and 
will designate a date, no sooner than 45 
days from the date of receipt of such 
notification, by which the manufac-
turer or remanufacturer shall have 
submitted a plan to remedy the non-
conformity. 

(b) Unless a hearing is requested pur-
suant to § 92.709, the remedial plan 
shall be submitted to the Adminis-
trator within the time limit specified 
in the Administrator’s notification, 
provided that the Administrator may 
grant a manufacturer or remanufac-
turer an extension upon good cause 
shown. 

(c) If a manufacturer or remanufac-
turer requests a public hearing pursu-
ant to § 92.709, unless as a result of such 
hearing the Administrator withdraws 
his determination of nonconformity, 
the manufacturer or remanufacturer 
shall submit the remedial plan within 
30 days of the end of such hearing. 

§ 92.705 Remedial plan. 
(a) When any manufacturer or re-

manufacturer is notified by the Admin-
istrator that a substantial number of 
any class or category of locomotives or 
locomotive engines, although properly 
maintained and used, do not conform 

to the applicable regulations of this 
part (including emission standards or 
family emission limits), the manufac-
turer or remanufacturer shall submit a 
plan to the Administrator to remedy 
such nonconformity. The plan shall 
contain the following: 

(1) A description of each class or cat-
egory of locomotive or locomotive en-
gine to be recalled including the 
year(s) of manufacture or remanufac-
ture, the make, the model, the cal-
endar year and such other information 
as may be required to identify the loco-
motives or locomotive engines to be re-
called. 

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments or other changes to 
be made to bring the locomotives or lo-
comotive engines into conformity, in-
cluding a brief summary of the data 
and technical studies which support 
the manufacturer’s or remanufactur-
er’s decision as to the particular reme-
dial changes to be used in correcting 
the nonconformity. 

(3) A description of the method by 
which the manufacturer or remanufac-
turer will determine the names and ad-
dresses of locomotive or locomotive en-
gine owners. 

(4) A description of the proper main-
tenance or use, if any, upon which the 
manufacturer or remanufacturer condi-
tions eligibility for repair under the re-
medial plan, an explanation of the 
manufacturer’s or remanufacturer’s 
reasons for imposing any such condi-
tion, and a description of the proof to 
be required of a locomotive or loco-
motive engine owner to demonstrate 
compliance with any such condition. 
Eligibility may not be denied solely on 
the basis that the locomotive or loco-
motive engine owner used parts not 
manufactured or remanufactured by 
the original locomotive or locomotive 
engine manufacturer or remanufac-
turer, or had repairs not performed by 
such manufacturer or remanufacturer. 
No maintenance or use condition may 
be imposed unless it is, in the judge-
ment of the Administrator, demon-
strably related to preventing the non-
conformity. 
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