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or a contract was awarded to develop 
the specific environmental analysis; 

(ii) Sufficient environmental analysis 
is completed by March 15, 1994 so that 
the Federal agency may determine 
that the Federal action is in con-
formity with the specific requirements 
and the purposes of the applicable SIP 
pursuant to the agency’s affirmative 
obligation under section 176(c) of the 
Clean Air Act (Act); and 

(iii) A written determination of con-
formity under section 176(c) of the Act 
has been made by the Federal agency 
responsible for the Federal action by 
March 15, 1994. 

(d) Notwithstanding any provision of 
this subpart, a determination that an 
action is in conformance with the ap-
plicable implementation plan does not 
exempt the action from any other re-
quirements of the applicable imple-
mentation plan, the National Environ-
mental Policy Act (NEPA), or the 
Clean Air Act (Act). 

[58 FR 63253, Nov. 30, 1993; 58 FR 67442, Dec. 
21, 1993] 

EFFECTIVE DATE NOTE: At 75 FR 17272, Apr. 
5, 2010, § 93.150 was amended by removing and 
reserving paragraph (c) and by adding para-
graph (e), effective July 6, 2010. For the con-
venience of the user, the added text is set 
forth as follows: 

§ 93.150 Prohibition. 

* * * * * 

(e) If an action would result in emissions 
originating in more than one nonattainment 
or maintenance area, the conformity must 
be evaluated for each area separately. 

§ 93.151 State implementation plan 
(SIP) revision. 

The Federal conformity rules under 
this subpart, in addition to any exist-
ing applicable State requirements, es-
tablish the conformity criteria and 
procedures necessary to meet the Act 
requirements until such time as the re-
quired conformity SIP revision is ap-
proved by EPA. A State’s conformity 
provisions must contain criteria and 
procedures that are no less stringent 
than the requirements described in this 
subpart. A State may establish more 
stringent conformity criteria and pro-
cedures only if they apply equally to 
nonfederal as well as Federal entities. 

Following EPA approval of the State 
conformity provisions (or a portion 
thereof) in a revision to the applicable 
SIP, the approved (or approved portion 
of the) State criteria and procedures 
would govern conformity determina-
tions and the Federal conformity regu-
lations contained in this part would 
apply only for the portion, if any, of 
the State’s conformity provisions that 
is not approved by EPA. In addition, 
any previously applicable SIP require-
ments relating to conformity remain 
enforceable until the State revises its 
SIP to specifically remove them from 
the SIP and that revision is approved 
by EPA. 

EFFECTIVE DATE NOTE: At 75 FR 17272, Apr. 
5, 2010, § 93.151 was revised, effective July 6, 
2010. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 93.151 State implementation plan (SIP) re-
vision. 

The provisions and requirements of this 
subpart to demonstrate conformity required 
under section 176(c) of the Clean Air Act 
(CAA) apply to all Federal actions in des-
ignated nonattainment and maintenance 
areas where EPA has not approved the Gen-
eral Conformity SIP revision allowed under 
40 CFR 51.851. When EPA approves a State’s 
or Tribe’s conformity provisions (or a por-
tion thereof) in a revision to an applicable 
implementation plan, a conformity evalua-
tion is governed by the approved (or ap-
proved portion of the) State or Tribe’s cri-
teria and procedures. The Federal con-
formity regulations contained in this sub-
part apply only for the portions, if any, of 
the part 93 requirements not contained in 
the State or Tribe conformity provisions ap-
proved by EPA. In addition, any previously 
applicable implementation plan conformity 
requirements remain enforceable until the 
EPA approves the revision to the applicable 
SIP to specifically include the revised re-
quirements or remove requirements. 

§ 93.152 Definitions. 
Terms used but not defined in this 

part shall have the meaning given 
them by the Act and EPA’s regulations 
(40 CFR chapter I), in that order of pri-
ority. 

Affected Federal land manager means 
the Federal agency or the Federal offi-
cial charged with direct responsibility 
for management of an area designated 
as Class I under the Act (42 U.S.C. 7472) 
that is located within 100 km of the 
proposed Federal action. 
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Applicable implementation plan or ap-
plicable SIP means the portion (or por-
tions) of the SIP or most recent revi-
sion thereof, which has been approved 
under section 110 of the Act, or promul-
gated under section 110(c) of the Act 
(Federal implementation plan), or pro-
mulgated or approved pursuant to reg-
ulations promulgated under section 
301(d) of the Act and which implements 
the relevant requirements of the Act. 

Areawide air quality modeling analysis 
means an assessment on a scale that 
includes the entire nonattainment or 
maintenance area which uses an air 
quality dispersion model to determine 
the effects of emissions on air quality. 

Cause or contribute to a new violation 
means a Federal action that: 

(1) Causes a new violation of a na-
tional ambient air quality standard 
(NAAQS) at a location in a nonattain-
ment or maintenance area which would 
otherwise not be in violation of the 
standard during the future period in 
question if the Federal action were not 
taken; or 

(2) Contributes, in conjunction with 
other reasonably foreseeable actions, 
to a new violation of a NAAQS at a lo-
cation in a nonattainment or mainte-
nance area in a manner that would in-
crease the frequency or severity of the 
new violation. 

Caused by, as used in the terms ‘‘di-
rect emissions’’ and ‘‘indirect emis-
sions,’’ means emissions that would 
not otherwise occur in the absence of 
the Federal action. 

Criteria pollutant or standard means 
any pollutant for which there is estab-
lished a NAAQS at 40 CFR part 50. 

Direct emissions means those emis-
sions of a criteria pollutant or its pre-
cursors that are caused or initiated by 
the Federal action and occur at the 
same time and place as the action. 

Emergency means a situation where 
extremely quick action on the part of 
the Federal agencies involved is needed 
and where the timing of such Federal 
activities makes it impractical to meet 
the requirements of this subpart, such 
as natural disasters like hurricanes or 
earthquakes, civil disturbances such as 
terrorist acts and military mobiliza-
tions. 

Emissions budgets are those portions 
of the applicable SIP’s projected emis-

sion inventories that describe the lev-
els of emissions (mobile, stationary, 
area, etc.) that provide for meeting 
reasonable further progress milestones, 
attainment, and/or maintenance for 
any criteria pollutant or its precursors. 

Emissions offsets, for purposes of 
§ 93.158, are emissions reductions which 
are quantifiable, consistent with the 
applicable SIP attainment and reason-
able further progress demonstrations, 
surplus to reductions required by, and 
credited to, other applicable SIP provi-
sions, enforceable at both the State 
and Federal levels, and permanent 
within the timeframe specified by the 
program. 

Emissions that a Federal agency has a 
continuing program responsibility for 
means emissions that are specifically 
caused by an agency carrying out its 
authorities, and does not include emis-
sions that occur due to subsequent ac-
tivities, unless such activities are re-
quired by the Federal agency. When an 
agency, in performing its normal pro-
gram responsibilities, takes actions 
itself or imposes conditions that result 
in air pollutant emissions by a non- 
Federal entity taking subsequent ac-
tions, such emissions are covered by 
the meaning of a continuing program 
responsibility. 

EPA means the Environmental Pro-
tection Agency. 

Federal action means any activity en-
gaged in by a department, agency, or 
instrumentality of the Federal govern-
ment, or any activity that a depart-
ment, agency or instrumentality of the 
Federal government supports in any 
way, provides financial assistance for, 
licenses, permits, or approves, other 
than activities related to transpor-
tation plans, programs, and projects 
developed, funded, or approved under 
title 23 U.S.C. or the Federal Transit 
Act (49 U.S.C. 1601 et seq.). Where the 
Federal action is a permit, license, or 
other approval for some aspect of a 
non-Federal undertaking, the relevant 
activity is the part, portion, or phase 
of the non-Federal undertaking that 
requires the Federal permit, license, or 
approval. 

Federal agency means, for purposes of 
this subpart, a Federal department, 
agency, or instrumentality of the Fed-
eral government. 
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Increase the frequency or severity of 
any existing violation of any standard in 
any area means to cause a nonattain-
ment area to exceed a standard more 
often or to cause a violation at a great-
er concentration than previously ex-
isted and/or would otherwise exist dur-
ing the future period in question, if the 
project were not implemented. 

Indirect emissions means those emis-
sions of a criteria pollutant or its pre-
cursors that: 

(1) Are caused by the Federal action, 
but may occur later in time and/or may 
be further removed in distance from 
the action itself but are still reason-
ably foreseeable; and 

(2) The Federal agency can prac-
ticably control and will maintain con-
trol over due to a continuing program 
responsibility of the Federal agency. 

Local air quality modeling analysis 
means an assessment of localized im-
pacts on a scale smaller than the entire 
nonattainment or maintenance area, 
including, for example, congested road-
way intersections and highways or 
transit terminals, which uses an air 
quality dispersion model to determine 
the effects of emissions on air quality. 

Maintenance area means an area with 
a maintenance plan approved under 
section 175A of the Act. 

Maintenance plan means a revision to 
the applicable SIP, meeting the re-
quirements of section 175A of the Act. 

Metropolitan Planning Organization 
(MPO) is that organization designated 
as being responsible, together with the 
State, for conducting the continuing, 
cooperative, and comprehensive plan-
ning process under 23 U.S.C. 134 and 49 
U.S.C. 1607. 

Milestone has the meaning given in 
sections 182(g)(1) and 189(c)(1) of the 
Act. 

National ambient air quality standards 
(NAAQS) are those standards estab-
lished pursuant to section 109 of the 
Act and include standards for carbon 
monoxide (CO), lead (Pb), nitrogen di-
oxide (NO2), ozone, particulate matter 
(PM–10), and sulfur dioxide (SO2). 

NEPA is the National Environmental 
Policy Act of 1969, as amended (42 
U.S.C. 4321 et seq.). 

Nonattainment area means an area 
designated as nonattainment under 

section 107 of the Act and described in 
40 CFR part 81. 

Precursors of a criteria pollutant are: 
(1) For ozone, nitrogen oxides (NOx), 

unless an area is exempted from NOx 
requirements under section 182(f) of the 
Act, and volatile organic compounds 
(VOC). 

(2) For PM–10, those pollutants de-
scribed in the PM–10 nonattainment 
area applicable SIP as significant con-
tributors to the PM–10 levels. 

(3) For PM2.5: 
(i) Sulfur dioxide (SO2) in all PM2.5 

nonattainment and maintenance areas, 
(ii) Nitrogen oxides in all PM2.5 non-

attainment and maintenance areas un-
less both the State and EPA determine 
that it is not a significant precursor, 
and 

(iii) Volatile organic compounds 
(VOC) and ammonia (NH3) only in PM2.5 
nonattainment or maintenance areas 
where either the State or EPA deter-
mines that they are significant precur-
sors. 

Reasonably foreseeable emissions are 
projected future indirect emissions 
that are identified at the time the con-
formity determination is made; the lo-
cation of such emissions is known and 
the emissions are quantifiable, as de-
scribed and documented by the Federal 
agency based on its own information 
and after reviewing any information 
presented to the Federal agency. 

Regional water and/or wastewater 
projects include construction, oper-
ation, and maintenance of water or 
wastewater conveyances, water or 
wastewater treatment facilities, and 
water storage reservoirs which affect a 
large portion of a nonattainment or 
maintenance area. 

Regionally significant action means a 
Federal action for which the direct and 
indirect emissions of any pollutant rep-
resent 10 percent or more of a non-
attainment or maintenance area’s 
emission inventory for that pollutant. 

Total of direct and indirect emissions 
means the sum of direct and indirect 
emissions increases and decreases 
caused by the Federal action; i.e., the 
‘‘net’’ emissions considering all direct 
and indirect emissions. The portion of 
emissions which are exempt or pre-
sumed to conform under § 93.153 (c), (d), 
(e), or (f) are not included in the ‘‘total 
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of direct and indirect emissions.’’ The 
‘‘total of direct and indirect emissions’’ 
includes emissions of criteria pollut-
ants and emissions of precursors of cri-
teria pollutants. 

[58 FR 63253, Nov. 30, 1993, as amended at 71 
FR 40427, July 17, 2006] 

EFFECTIVE DATE NOTE: At 75 FR 17272, Apr. 
5, 2010, § 93.152 was amended by a. Adding in 
alphabetical order a definition for ‘‘Applica-
bility analysis.’’; revising the definition of 
‘‘Applicable implementation plan or applica-
ble SIP.’’; revising the definition for 
‘‘Areawide air quality modeling analysis.’’; 
adding the following definitions in alphabet-
ical order: ‘‘Confidential business informa-
tion (CBI),’’ ‘‘Conformity determination,’’ 
‘‘Conformity evaluation,’’ ‘‘Continuing pro-
gram responsibility,’’ and ‘‘Continuous pro-
gram to implement.’’; revising the definition 
of ‘‘Direct emissions.’’; adding in alphabet-
ical order a definition for ‘‘Emission inven-
tory.’’; removing the definition for ‘‘Emis-
sions that a Federal agency has a continuing 
program responsibility for.’’; revising the 
definition of ‘‘EPA.’’, ‘‘Indirect Emissions.’’, 
‘‘Local air quality modeling analysis.’’, 
‘‘Maintenance area’’ and ‘‘Metropolitan 
Planning Organization (MPO).’’; adding in al-
phabetical order a definition for ‘‘Mitigation 
measure.’’; revising the definition for ‘‘Na-
tional ambient air quality standards 
(NAAQS).’’; in the definitions for ‘‘Precur-
sors of a criteria pollutant,’’ revising para-
graphs (3)(i), (3)(ii) and (3)(iii); revising the 
definition for ‘‘Reasonably foreseeable emis-
sions.’’; removing the definition for ‘‘Re-
gionally significant action.’’; adding the fol-
lowing definitions: ‘‘Restricted informa-
tion.’’; adding in alphabetical order the defi-
nitions for ‘‘Take or start the Federal ac-
tion’’ and ‘‘Tribal implementation plan 
(TIP)’’, effective July 6, 2010. For the conven-
ience of the user, the added and revised text 
is set forth as follows: 

§ 93.152 Definitions. 

* * * * * 

Applicability analysis is the process of de-
termining if your Federal action must be 
supported by a conformity determination. 

Applicable implementation plan or applicable 
SIP means the portion (or portions) of the 
SIP or most recent revision thereof, which 
has been approved under section 110(k) of the 
Act, a Federal implementation plan promul-
gated under section 110(c) of the Act, or a 
plan promulgated or approved pursuant to 
section 301 (d) of the Act (Tribal implemen-
tation plan or TIP) and which implements 
the relevant requirements of the Act. 

Areawide air quality modeling analysis 
means an assessment on a scale that in-

cludes the entire nonattainment or mainte-
nance area using an air quality dispersion 
model or photochemical grid model to deter-
mine the effects of emissions on air quality, 
for example, an assessment using EPA’s 
community multi-scale air quality (CMAQ) 
modeling system. 

* * * * * 

Confidential business information (CBI) 
means information that has been determined 
by a Federal agency, in accordance with its 
applicable regulations, to be a trade secret, 
or commercial or financial information ob-
tained from a person and privileged or con-
fidential and is exempt from required disclo-
sure under the Freedom of Information Act 
(5 U.S.C. 552(b)(4)). 

Conformity determination is the evaluation 
(made after an applicability analysis is com-
pleted) that a Federal action conforms to the 
applicable implementation plan and meets 
the requirements of this subpart. 

Conformity evaluation is the entire process 
from the applicability analysis through the 
conformity determination that is used to 
demonstrate that the Federal action con-
forms to the requirements of this subpart. 

Continuing program responsibility means a 
Federal agency has responsibility for emis-
sions caused by: 

(1) Actions it takes itself; or 
(2) Actions of non-Federal entities that the 

Federal agency, in exercising its normal pro-
grams and authorities, approves, funds, li-
censes or permits, provided the agency can 
impose conditions on any portion of the ac-
tion that could affect the emissions. 

Continuous program to implement means 
that the Federal agency has started the ac-
tion identified in the plan and does not stop 
the actions for more than an 18-month pe-
riod, unless it can demonstrate that such a 
stoppage was included in the original plan. 

* * * * * 

Direct emissions means those emissions of a 
criteria pollutant or its precursors that are 
caused or initiated by the Federal action and 
originate in a nonattainment or mainte-
nance area and occur at the same time and 
place as the action and are reasonably fore-
seeable. 

* * * * * 

Emission inventory means a listing of infor-
mation on the location, type of source, type 
and quantity of pollutant emitted as well as 
other parameters of the emissions. 

* * * * * 
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EPA means the U.S. Environmental Pro-
tection Agency. 

* * * * * 

Indirect emissions means those emissions of 
a criteria pollutant or its precursors: 

(1) That are caused or initiated by the Fed-
eral action and originate in the same non-
attainment or maintenance area but occur 
at a different time or place as the action; 

(2) That are reasonably foreseeable; 
(3) That the agency can practically con-

trol; and 
(4) For which the agency has continuing 

program responsibility. 
For the purposes of this definition, even if 

a Federal licensing, rulemaking or other ap-
proving action is a required initial step for a 
subsequent activity that causes emissions, 
such initial steps do not mean that a Federal 
agency can practically control any resulting 
emissions. 

Local air quality modeling analysis means an 
assessment of localized impacts on a scale 
smaller than the entire nonattainment or 
maintenance area, including, for example, 
congested roadways on a Federal facility, 
which uses an air quality dispersion model 
(e.g., Industrial Source Complex Model or 
Emission and Dispersion Model System) to 
determine the effects of emissions on air 
quality. 

Maintenance area means an area that was 
designated as nonattainment and has been 
re-designated in 40 CFR part 81 to attain-
ment, meeting the provisions of section 
107(d)(3)(E) of the Act and has a maintenance 
plan approved under section 175A of the Act. 

* * * * * 

Metropolitan Planning Organization (MPO) 
means the policy board of an organization 
created as a result of the designation process 
in 23 U.S.C. 134(d). 

* * * * * 

Mitigation measure means any method of re-
ducing emissions of the pollutant or its pre-
cursor taken at the location of the Federal 
action and used to reduce the impact of the 
emissions of that pollutant caused by the ac-
tion. 

National ambient air quality standards 
(NAAQS) are those standards established pur-
suant to section 109 of the Act and include 
standards for carbon monoxide (CO2), lead 
(Pb), nitrogen dioxide (NO2), ozone, particu-
late matter (PM–10 and PM2.5), and sulfur di-
oxide (SO2). 

* * * * * 

Precursors of a criteria pollutant are: 

* * * * * 

(3) * * * 
(i) Sulfur dioxide (SO2) in all PM2.5 non-

attainment and maintenance areas, 
(ii) Nitrogen oxides in all PM2.5 nonattain-

ment and maintenance areas unless both the 
State and EPA determine that it is not a sig-
nificant precursor, and 

(iii) Volatile organic compounds (VOC) and 
ammonia (NH3) only in PM2.5 nonattain-
ment or maintenance areas where either the 
State or EPA determines that they are sig-
nificant precursors. 

Reasonably foreseeable emissions are pro-
jected future direct and indirect emissions 
that are identified at the time the con-
formity determination is made; the location 
of such emissions is known and the emis-
sions are quantifiable as described and docu-
mented by the Federal agency based on its 
own information and after reviewing any in-
formation presented to the Federal agency. 

* * * * * 

Restricted Information is information that is 
privileged or that is otherwise protected 
from disclosure pursuant to applicable stat-
utes, Executive Orders, or regulations. Such 
information includes, but is not limited to: 
Classified national security information, 
protected critical infrastructure informa-
tion, sensitive security information, and pro-
prietary business information. 

Take or start the Federal action means the 
date that the Federal agency signs or ap-
proves the permit, license, grant or contract 
or otherwise physically begins the Federal 
action that requires a conformity evaluation 
under this subpart. 

* * * * * 

Tribal implementation plan (TIP) means a 
plan to implement the national ambient air 
quality standards adopted and submitted by 
a federally recognized Indian tribal govern-
ment determined to be eligible under 40 CFR 
49.9 and the plan has been approved by EPA. 

§ 93.153 Applicability. 

(a) Conformity determinations for 
Federal actions related to transpor-
tation plans, programs, and projects 
developed, funded, or approved under 
title 23 U.S.C. or the Federal Transit 
Act (49 U.S.C. 1601 et seq.) must meet 
the procedures and criteria of 40 CFR 
part 51, subpart T, in lieu of the proce-
dures set forth in this subpart. 
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